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COMPLAINT (Tiled September 14, 1972) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 07 NEW YORK 


MORTON I. BAUM, 


Plaintiff, 

-against- 

UNITED STATES OF AMERICA, 


CIVIL ACTION NO.: 
COMPLAINT 


Defendant. 


- x 

1. Plaintiff ie a citizen of the United States of America, 
rosiding at R.D. II, Box 264, Monticello, Sullivan County, Mew 
York; this action is to recover surplus moneys arising after 

sale of seized property in accordance with the provisions of 
6335 of the Internal Revenue Code of 1954, as amended, 
and jurisdiction is conferred upon this Court under the provisions 
of SEC. 7426 (a) (2) of tho Internal Revenue Code of 1954, as 

amended. 

2. The surplus moneys referred to herein wer^. created 

by virtue of a sale of real property owned by J. W. Construction 
Corp., R.D. 12, Route 6, Port Jervis, Orange County, New York, 
by the United States Treasury Department Internal Revenue Service 
for unpaid taxes, pursuant to the provisions of SEC. 6335 of 
tho Interr.al Revenue Code of 1954 , as amended, which section 
regulates the sale of soized property. 

3. The sale of seized property was conducted via sealed 
hid sale on March 17, 1972, and upon information and belief, 
the real property was purchased by a party by the name of 
Wilkins at a price of $31,000.00, whl. h sale was thereafter 
completed by delivery of a deed to che said Wilkins. 

4. Prior to the aforesaid sealed bid sale on July 26, 


1971, a judgment va3 entered against J. '.J. Construction Corp. 
end Jack Waschitz in favor of Mld~Hudson Painting and Decorating 
Co. in the sum of $7,850.38, in the Supremo Court of the State of 
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tlew York for the County of Orange. 

5. By virtue of an execution dated August 30, 1971, 
delivered to the Sheriff of Orange County, State of Now York, 
the interests of J. W. Construction Corp. and Jack Waschitz, 
in the jane prenises sold undet the aforesaid sealed bid Bale, 
was sold at public auction by the Orange County Sheriff on 
March 7, 1972. 

6. At the aforesaid public auction held by the Orange 
County Sheriff on March 7, 1972, plaintiff duly bid, his 

bid was duly accepted, and the Sheriff of Orange County 
thereafter duly delivered a Sheriff's Deed dated May 18, 

1972, under which deed the plaintiff becane the owner of 
all the estate, right, title and interest which on the 26th 
day of July, 19*»1, or any tine thereafter, J. W. Construction 
Corp. and Jack Waschitz had in said premises. A copy of this 
deed is attached for all purposos. 

7. 3y virtue of the proper docketing of the Mid-Hudson 
Painting and Decorating Co. judgment, issuance of execution, 
the provisions of SKC. 6323 of the Internal Revenue Code of 
1954, as amended, all Federal tax liene, notice of which were 
filod with the Orange County Clerk subsequent to the entry 

of the Mid-Hudson Painting and Decorating Co. judgment, are 
subordinate to the interests of the plaintiff ac the owner 
of the equity of redemption and such liens were properly 
extinguished by virtue of the execution and public auction sale. 

<1. Representatives of the Internal Revenue Service attended 
the said public auction conducted by the Orange County Sheriff 
on March 7, 1972. 

9. Plaintiff is entitled to all surplus moneys remaining 
after satisfaction of a Federal tax lien for unpaid taxes stated 
in a notice of levy dated March 7, 1972 identified as Tax Form No. 
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941, period ended 9/30/70, date of assessment 12/11/70, identifying 
number 14-146805B, unpaid balance of assessment $3,721.79, statutory 
additions $181.84 FTP, $373.48 Interest, a total of $4,277.11. The 
notice of this lien was filed in the Orange County Clerk's Office 
on June 3, 1971, file number 4049, collector's serial number 14691. 

10. This action has been commenced within the time limitation 
set forth in SEC. 6532 (c) (1) of the Internal Re enue Code of 

1954, as amended. 

11. By letter of May 25, 1972, containing an appropriate 
affidavit, addressed to Donald Hartley, District Director of 
Internal Revenue Service, Post Office Box 469, Albany, Mew York, 
attention, Special Procedures Section, which letter was properly 
received, demand was duly made that surplus moneys be immediately 
turned over to the plaintiff, but such demand has been refused. 

12. Plaintiff has contacted numerous representatives of 
the Internal Revenue Service in order to determine the exact 
amount of surplus monies available, but none of the representatives 
of the Internal Revenue Service have indicated a willingness to 
grant such information and have generally b«en secretive about 

the entire procedure being followed, except tnat a representative 
of the Intomal Revenue Service did indicate that the entire matter 
had bean forwarded to the Regional Counsel in the City of new 
fork, state of New York, for processing. 

13. The said application lor surplus proceeds was 

made under the provisions of J^w. C342 (b) of the Internal Revenue 
Code of 1954, as amended. 

MlUiRnFO his, plaintiff demands judgment against the United 
States of America in an amount equal to all or any part of the 
amount of surplus proceeds of the Sealed aid Sale conducted on 
March 17, 1972, together with interest at tne rata of six (G%) per 
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SHERIFF'S DEED ANNEXED TO FOREGOING COMPLAINT 
SHERIFF'S DEED 

THIS INDENTURE t made the day of784 

between WILBUR K. SHERWOOD, aa Sheriff of the County of Orange, in 
the State of New York, having his principal office at No. 40 Erie 
Street, in the Village of Goshen, Orange County, New York, party 
of the first part, and MORTON I. BAUM, 15 Hamilton Avenue, Village 
of Monticello, Sullivan County, New York, party of the second part;. 

WHEREAS, a certain execution was issued out of the County 
Court, Orenge County, on the 30th day of August, 1971, on a judgment 
entered in the County Court, Orange County, in an action between 

Mid-Hudson Painting & Decorating Co., Plaintiff, and J. W. Construction 

» 

Corp., and Jack Waschitz, Defendants, on the 26th day of July, 1971, 
in favor or the Mid-Hudson Painting & Decorating Co., Judgment 
Creditor, and against J. W. Construction Corp., and Jack Waschitz, 
Judgment Debtors, for the sum of $7,858.38, as appears by the 
judgment roll filed in the office of the Clerk of the County of 
Orange, which said judgment was docketed in said Clerk's office 
on the 26th day of July, 1971; and 

WHEREAS, said execution was directed and delivered to the 
Sheriff of Orange County commanding him to satisfy said judgment 
out of the real property, among other property of the Judgment 
Debtors, J. W. Construction Corp., and Jack Waschitz; and 

t 

WHEREAS, under the terms of the execution, the interest of 
the said Judgment Debtors, J. W. Construction Corp., and Jack Waschitz, 
in theprem ses hereinafter conveyed and described, was subject to the 
lien of said Judgment when the execution was so delivered; and 







WHEREAS, the said Sheriff, by virtue of and in obedience to 
the command of said execution, duly sold at public auction on the 
7th day of March, 1972, alL the estate, right, title and interest 
which on the 26th day of July, 1971, or any time thereafter, the 
said Judgment Debtors, J. W. Construction Corp., and Jack Waschitz, 
had of, in, and to said premises, having held the sale at the Com. y 
Court House, Main Street, in the Village of Goshen, in said County 
of Orange, and having first given public notice of the time and 
place of such sale by advertising, serving, and posting the same 
according to law, at which sale the said premises were struck off 
to Morton I. Baum, party of the second part, for the sum of 
Five Dollars ($5.00), being the next highest bidder after the 
highest bidder withdrew his bid, and that being the highest sum 
so bidden for the same. 

WHEREUPON, the Sheriff of Orange County, after receiving 
from the said purchaser the said sum of money so bidden as aforesaid, 
gave to the said Morton 1. Baum the proofs of publication, service, 
and posting of the notice of said sale as directed by the law be 
given. 

NOW THIS INDENTURE WITNESSETH, that the said party of the 
first part, by virtue of the said execution, and in pursuance of the- 
act in such case made and provided, and in consideration of the sum 
of money so bidoen as aforesaid, to him duly paid, nas sold and by 
these presents does grant and convey unto the said party of the second 
part, his successors and assigns forever, all the estate, right, title 
and interest which the said Defendants, J. W. Construction Corp., and 
Jack Waschitz, had on the 26th day of July, 1971, or any time 
afterward, of, in, and to: 
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ALL THAT CERTAIN TRACT OR PARCEL OF LAND located In the 
Town of Greenville, County of Orange and State of New York, 
beint. more particularly described as follows: 

BEGINNING at the intersection of the center line of New 
York State Highway Route 6 and the center line of Monahan Road, 
and running thence southwesterly along the center line of 
Monahan Road a distance of 519 feet to a corner; thence along, 
lands of Jennings as marked by a stone wall South 38 degrees 
and 14 minutes East a distance of 338.4 feet to a standing stone; 
thence along lands of Weinstock as marked by a wire fence .and 
stone wall North 48 degrees and 17 minutes East a distance of 
486.9 feet to a standing stone; thence still along lands of 
Weinstock as marked by a stone wall South 38 degrees and 06 
minutes East a distance of 195 feet to a standing stone; thence 
still along lands of Weinstock as partly marked by a stone wall 
North 44 degrees and 20 minutes East a distance of 453.7 feet to 
an 8 inch pin oak; thence still along lands of Weinstock North 
56 degrees and 15 minutes West a distance of 463.2 feet to a 
corner in the center of New York State Highway Route 6 aforesaid; 
thence southwesterly along the same a distance of 368 feet to 
the place of beginning. 

Containing 7.4 acres, with the foregoing description being 
in accordance with a survey made by F. X. Conrad, P.E., July 22. 
1968. 


SUBJECT, however, to the rights of the public in and to such 
portions of the public highways as are included within the fore¬ 
going description. 

BEING the same premises as the First Parcel described in 
deed from James E. Walker and William V. Walker, all of the dis¬ 
tributees of Harriet E. Walker to James E. Walker and William V. 
Walker, dated October 16, 1966 and recorded in the Orange County, 
N. Y. Clerk's Office in Book 1727 of Deeds at page 955, with the 
description of said parcel in accordance with the above mentioned 
survey made by F. X. Conrad. 


TO HAVE AND TO HOLD the said above mentioned and conveyed 
premises unto the said party of the second part, his successors and 
assigns forever, as fully and absolutely as the said party of the 
first part, as Sheriff as aforesaid, can or ought to sell and 
convey the same by virtue of the said execution and the law relating 


thereto. 
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IN WITNESS WHEREOF, the said Wilbur K. Sherwood, Sheriff of 
the County of Orange, in the State of New York, has fully executed 
this deed the day and year first above written. 




Wilbur K. Sherwood 
Sheriff of Orange County 


STATE OF NEW YORK) 

) SS.: 

COUNTY OF ORANGE ) 

• 

On the / f "EA, day of May, 1972, before me personally, 
came WILBUR K. SHERWOOD, to me known and known to me to be the 
Sheriff of Orange County, and to me known to be the individual 
described in and who executed the above conveyance, and he 
acknowledged to me that he executed the seme, as such Sheriff. 

Public j 


Notar# Public 

rRANCIS I. FOLCV * 

1C, SI A,: OF NEW YORK 


in«1907 « 787. 
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SHERIFF'S DEED 
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WILBUR K. SHERWOOD 
Sheriff of the County of Orange 
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Si* S * 
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to 

MORTON I. BAUM 


Dated: Ma y_ 1972 



i=IAUM & GERS TEN. Er~G3. 

15 HAMILTON AVf. 
SJbNTICELLO. N. V. 12701 








SUMMONS 


N» IN A civic ACTION SUMMONS (Filed October 2, lam i , ■ c . ru _ - 


Wniteb States Bistrtct Court 

FOR THE 

nT.:m T 


72 CIV. 3932 

Civil Action File no. _ 
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SUMMONS 




Defendant 

To the above named Defendant : 


If 


l 


You are hereby eummoned and required to aerre udoc ... _ 

■ fW ‘" “*■. . .. -<• •>» * . c-A, a LZ‘ • • 


. s>vr • 


*• '^UfctUTe attorney ., whod* addreee i _ , - .,, 

Avo,,uo ‘ Nonticou °' - 
fRi* 


i Mi**- 


II* 


D*bet* [\eit<-<l vim** ndn|i.i; 


' *»"—1-"~ — 

■“““ you. MM" .1 th. a., „ ,„ k , Ii you fall U. do 10. Mpam. a, d.f.,,1. „ 

Uken agulrut you for the relief demanded In the complaint 


ummm 




John Llvln#sti 
Jerotniah 

'Seal of Court] 


CUrk of Cjurt. 


MMem- 


' ... "I 'I'"” i •• 'ii ri'< qnXoi 


III 
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Form No. USA 33a-218 
Rev. 3/72 
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STIPULATION AND ORDER (Filed November 15, 1972) 
UNITED STATES DISTRTCT COURT 
SOUTHERN DISTRTCT OF NEW YORK 


Morton 3. f'aum 


Plaintiff 


- agalnat - 


United .* tnt t of America 


Defendant 


STIPULATION 

CIV LPO 


IT IS HEREBY STIPULATED AND AGREED by and between 
th. .ecorn.y. for th. r.ap.ctlv. p.rti.., that eh. elm. of 
th. d.f,„d.„t Within which to ana war or m.k. any notion with 
respect to the complaint haraln la haraby extended 

trm -•goy.nb.r 10, 1972,_ to „„ lncludlng 

the I9th dav of January 1Q 72 , 


1 DATED: NEW YORK, N.Y. 

November 8, 1972, 


<r- 

Attorney l!or Plaint! 


SO ORDERED: 


United SfateaAttornJy uj 
Southern Dlatrlet of New York 
Attorney for Defendant !/ 


'•O.U.J. 


’'aura i . craten, (.a- a., 

15 flam-? It on we, 

i lo , -tew fork 12701 


i 
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Form No. USA 33a-218 
Rev. 3/72 

STIPULATION AND ORDER (Filed February 1, 1 973 ) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

Nartaa 1, nmwm . . 


Plaintiff 


- against 

»nite4 fftataa of Aotrlea 


Defendant 


STIPULATION 

7* CIV 3*32 LPO 


IT IS HEREBY STIPULATED AND AGREED by .nd between 
the attorney, for the respective parties, that the time of 
Che defendant within which to anawer or make any motion with 
respect to the complaint herein la hereby extended 


from Jai 


19, 1*73. 


the 3th day of March 

DATED: NEW YORK, N.Y. 

January Is, 1973 


to and Including 


19 73 


' AM. IQ. 




Attorney for Plaintiff 


SO ORDERED: 

/c/ 


U.S.D.J. 


^^at^or^T' 1 ' 

Southern District of New Yorfc 
Attorney for Defendant f 




4 rsqs., 

13 Hamilton avo. 
Honticallo, NY 12701 








NOTICE OF MOTION (Filed February 70 iqiii 
UNITED STATES DISTRICT COURT reDrt,,rv /0 * 1973 > 
SOUTHERN DISTRICT OF NEV YORK 


MORTON I. BAUM, 


- apnlnst - 


Plaintiff, 


UNITED STATES OF AMERICA. 


Civil Action N >. 72-3032 


NOTICE OF A f Tl( N 


Defendant. 


PLEASE TAKE NOTICE, that on the anneaed affidavit of Robert 
Crank and John Slblrtveff, sworn to on tha 15th day of February, 1 0 73. 
a motion will be n.ade at a term of the United States TUatri'-t Curl for the 
Southern Distort of New York at the United states Courthouse. Foley 
Square, Mnnhattan. New Vork, 10007. to be held on the 27th d ty of 
February, 1073, at 4:00 o'clock in the afternoon of that day, or a, . _\jn 
thereafter an directed by the court as counsel ran be heard, before the 
Don. t.ee P. Cngllardl, for an order granting the Mid-Hudson l-Hlntlnp A 
Decorating Co. leave to Intervene In oi.< action entitled "Morton I. Kium 
againBt United States of America . 72 Civ. 3P32. assigned to Judge 
Gagliardl. 

PLEASE TAKE FURTHER NOTICE that answering affidavits are 
required to be served on the undernlgned not later than five (M day H before 
the 27th day of February. 1073, the date for the argument of said notion. 


DATED: February 15th, 1073, 


Yours, etc.. 


FAHRICANT, l.IPMAN, HOYI.EA KENNEDY 
Attorneye at Law 
f ne Marrlman Square 
Coshen. New York 10024 
(0141 204-7044 


v ILLIAM R. BRONNER, ESQ. 
Aseletant United SUtea Attorney 

BAUM AND GERSTEN, E9QS. 
Attorneye for Plaintiff 










AFFIDAVIT OR ROBERT CRANK AND JOHN SIBU1TZEFF (Filed February 26 

1973) Jr 

UNITED STATUS DISTRICT COURT 
SOUTHERN DISTRICT C>F NI.’W YORK 

Mt'RTC'N I. RAUM, 

Plaintiff, 

• again at - 

UN If Kl) STATES OF AMERICA, 

Defendant. 


STATE CF NEW YORK ) 

) la. : 

COUNTY OF ORANGE ) 

ROBERT CRANK and JOHN 
depone and aay: 

*• Th,t w « cltUens of the United States of America and 
partner* in the Mld-Hudnon Painting A Decorating Co., with jfficea at 
141 l.lnden Avenue, Middletown. New York, and make thia motion for 
leave to Intervene In the captioned action to recover aurplua monies 
arlelng after the aale of aeir.ed property in accordance with the provision* 
of 38335 of the Internal Revenue Code of 1954. ae amended, and jurisdiction 
ia conferred upon thia Court under the provisions of J7t28 (a) (2) of the 
Internal Revenue Code of 1954, as amended. 

2. That on July 26, 1971. your deponents, as Mid-Hudson 
Painting .V Decorating Co., obtained and entered a judgment in the Supreme ! 
Court of the State of New York against J. V. Construction Corp. and Jack 
V ta toe sum of $7, 85B. 38. said Judgment being obtained upon the 

failure of payment by J. V . Construction Corp. and Jack Waarhltr under 
a contract of April 7, 1970, entered Into by your deponents and J, W. 
Construction Corp. and Jack V aechltr. copy of eald contract in germalne 
part is annexed hereto, made a part hereof and marked as Exhibit A", 
together with copies of two notes Issued to your deponents providing for 



payment thereunder. 
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3. That upon information and belief aubaequent to the «ntry of 
your deponents' judgment, the Internal Revenue Service on September 6. 
1971. eelaed certain real property belonging to aald J. V . Conetructlon 
Corp. and Jack V aechlte. aald property being more fully aet forth on the 
Sherlff'a deed annexed to the complaint In the lnatant action. 

4. That deaplte numeroue and repeated attempta by your 
deponenta to aacertaln of the Internal Revenue Service whether or not 
auch real property had Indeed been seised. no explanation or verification 
of aame by the Internal Revenue Service waa made to your deponenta: 
lacking any verification from the Internal Revenue Service aa to ita 
artivltlea. your deponenta proceeded to an execution on aaid property on 
Auguet 30. 1971, and a sale at public auction by the Or.nge County 
Sherlf. on March 7. 1P72, at which aale the plaintiff In the inatant action 
allegedly purchaaed the property. 

3. That aubaequent thereto ar.d on March 17. 1972. by sealed 
bide aale. the Internal Revenue Service aold the eeiced property to one 
W llklna at a price of 331.000. 00. which aale wa. completed by delivery of 
a deed to the aaid V’ilkins. 

3. That your deponenta repeatedly elnce February 24. 1972, 
have inquired of the Internal Revenue Service re a claim for aurplu. 
money aa overage on any Internal Revenue Service eale: claim* for 
overage were made by your deponente on March 17. 1972. and thereafter. 
Including one by affidavit on May 10. 1972. addressed to the Oiatrict 
I’ll actor. Internal Revenue Service. I’.O. Box 731. Albany. New York. 
1 ** 01 . 

7. That, had your depor nta been Informed la aiy reasonable 
manner by the repreeentativea of the Internal Revenue Service of the fact 
of a eeltare by the Internal Revenue Service, aald purported Sheriffe sale 

j *°"' H "• r#r ***• b ~" “~ 1 *rtaken pursuant to the Judgment we obtained on 
July 23. 1971: each wee not the ceee. 
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3 . That the plaintiff In the Instant action is seeking to obtain a 
windfall by claim to overage upon his purported purchase of the subject 
property for $5.00 at the Sheriff's sale and has assertion herein of the 
rights of an owner of the equity of redemption. 

9. That your deponents, with a valid recorded judgment for 
$7, ii»8. 38, hnve the first claim to the overage in this action and are 
entitled to all surplus monies remaining after satisfaction of the Federal 
Tax lien for unpaid taxes; the Court’s attention is respectfully railed to 
paragraph 11 of the complaint which alleges that a letter by the plaintiff 
in the instant action was mailed to the Director of the Internal Itevenue 
Service on May 25, 1972; this was subsequent to your deponent's affidavit 
being mailed to such office on May 10, 1972. a copy of which a"idavlt is 
•mexed hereto, made a part hereof and marked as "Exhibit £ : our May 

10. 1972. affidavit was but one of repeated demands, c la in: s anu letters 
made to the Internal Revenue Service in connection with our claim for 
overage. 

10. That within the plain meaning and intendment of $0342. the 
application or proceeds of the levy is payable to your deponents as we are 
the persons legally entitled thereto; the action of the plaintiff is predicated 
upon our valid judgment being entered on July 20. 1971. and his purported 
rights flowing therefrom. 

11. That, plainly, our claim for overt ge is a matter of record 
and has a priority, even accepting the allegations of the plaintiff ir. the 
instant action entirely. 

12. Thai your deponents pray the Court for leave to intervene 
in this action ao thet their rights under $M42 of the Internal Mrvenuc 
Service Code arising from ths Internal Revenue Service sale of k arch 17. 
1972. will be protected and your deponents paid the emount if thei' 


indrment. 
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V HEREFORE, your deponents respectfully request the Court's 
leave to Intervene in the captioned action with all of the rights of a party 
thereto. 

' ROBERT CRANK 


Sworn to before me this 


15th day of February, 1973. 


Oi\ . 


! 
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J 4 B8# £VWVbIT A . agreI#4nt between j. w. construction corp. and 

J. w. VteW^PfcucTioisi Corp. 


R. D. 2, ROUTE 6 
PORT JERVIS, NEW YORK 


April 7, 1970 
AGREEMENT BETWEEN 

J. W. Construction Corp., a New York Corporation, herein known 
as the Contractor, with an office at R. D. #2, Route 6, Port 
Jervis, N. Y., and 

Mid-Hudson Fainting and Decorating Co., a partnership between 
Robert Crank of Benedict Drive, Warwick, New York p~d John 
Sibirtzeff of 141 Linden Avenue, Middletown, New York, herein 
known as the Sub-Contractor. 

The Sub-Contractor agrees to supply all necessary labor, 
materials, and equiDment to perform work according to Plans 
and Specifications by Paver 6 Wildfoerster, Architects, 

40 Grove Street, Middletown, New York, for the Project known 
as Medical Office Building, Orange Medical Diagnostic Group, 
Middletown, New York, under Divisions 9D (Taping only), 9F 
Painting, and 9G Wall Covering. Plans are designated 
Sheet A-l to A-19, SK-1, SK-2 and include Change Order #6. 

This work will be done for the sum of ($20,350.00) Twenty 
thousand three hundred and fifty dollars, all applicable 
taxes included in this price. 


Jack Wabchitz 

PRESIDENT 
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Statures l*olow by both parties constitute acceptance of 
this Agreement consisting of six (6) pages and the parties 
tor themselves, their successors, legal representatives 
and assigns hereby agree to the conditions hereof. 


Accepted 

Subcontractor 

S' • r> / <) 

By 

Robert Crank 


Accepted 

Contractor . ~ 

B {/fadL' 

/Jyock Waschitz P/esident 



Jpfln Sibi'rtzeff 



CONDITIONS 

1. PROSECUTION Of WORK 

The Subcontroctor shall non the Work within five doy* after notice from the Contractor to proceed, 
iholl prosecute it diligently, and coordinate i» with the work of the Contractor ond of other subcontractors o» 
directed by the Contractor so that it will not delay their work. 

? IABOR, WORKMANSHIP. AND MATERIALS 

The Work jholl be done m the best manner, by workmen who are satisfactory to the Contractor, and 
materiolt used »holl be acceptable to such workmen. If the Contractor it a party to or bound by ony union 
agreement or agreements relating to or affecting workmen employed on the Work, the Subcontractor agree* 
to comply with and be bound by »uch union agreement or agreement*. 

3 REMOVAL Of CONDEMNED WORK 

The Work »ha!l proceed under the direction of the Architect and the Contractor. Work, which m the 
opinion of the Architect or Contractor fail* to conform to the Contract Documents, shall be rtmr/od and re 
pi.jo-d with satisfactory n.oteriols and workmanship, ond the Subcontractor shod moke good an, other work 
damaged thereby. If removal of such work is inexpedient, it moy be o. pled ond the Contractor may deduct 
trom the amount due to the Subcontroctor the difference in value between the Work specified and the Work 
furnished. 

4 CUTTING. FITTING AND PATCHING 

The Subcontroctor shall, within hi* contract price, do all cutting, fitting anu patching of his Work 
thot moy be required to moke it* several port* come together properly, and to fit it to receive dr be received 
by the work of other contractors. s'Orvn upo.s or reasonably implied by the contract document*. 


5 CHANGES IN THE WORK 

The Contractor moy from time 10 lime, without invalidating thi* Agieemenl, order such extras, addi¬ 
tions alterations, omissions or other modification in the Work hereunder us he moy deem necessary Such 
changes shall be volid only on the written order of the Contractor which shall set fo-lh the additional time, 
if any. to be allov.rd for its completion ond the amount to be added to or deducted from the Price or the 
mi-thod of its deterrmno'ion If required by the Controctor, in fauna said amount the Subcontractor shall 
submit his estimate of,the value of such change and of the time required tor completion 
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6. ABANDONMENT OR TERMINATION Of OWNER-CONTRACTOR CONTRACT 


doo. '***>•• "• Controct wM. ,h. Com.oc.o, oboe 

SS^S:S53S?S 


7 CAUSE FOR TERMINATION , 


8. REMOVAL OF RUBBISH. EQUIPMENT, ETC. 

trd““ r is £J5 


9 SUBLETTING, TRANSFER, OR ASSIGNMENT 

*• r^r:::: 'SXezzzz'&s £ as rrs 

submit for the opprovol of tK. Contractor th. name of the subcontractor who is £ perform .udh ^rk. ■ 
10. HENS, CLAIMS 

pub^t^ -r «-*. 

r:v:x» l,h ,h * Wo,k ,or ,h * - x * 

;S#»3S 

d..<|«,„. o. coed on, ,«k clo.mi o, ll.n. which mo, b. « bo, olw”,, o, ,bo o.p.mV.7 !C.T^.o 


II. ROYALTIES, LICENSES. AND PATENT INFRINGEMENTS 


of ' hal ' F ’/ °" r<,yol,ie ‘ ond liC6n ‘ e f **‘ and *Holl defend all claims for infr.noemeni 

clohm K °“* ed °* 0 ""' ’ h# ° wnBf - Contractor, or both, ond shall reimburse them for loss on such 


12 LAWS, REGULATIONS. LICENSES, AND PERMITS 

.ban - -*• - *• — r- 


3 
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»3. USE OF HOIST 

Th# • u ^ €on ’ r »<»‘>f ogree* to pay lor uu of the Contractor'* hoitl at the rate of w 

Mzzzz ",r r;“; - - s & 

co.t of inturance required by employment of *ueh bellman" ° ' * * m ° P 1 W ° 8 ** a> un,on ra, «« °" d 
14. METHOD OF PAYMENT 

'i; ... 

'» »>• Pri... int.olltd ,p „p '° "° ° «>. -old. of Wo,l. 

Of fh. p T X^”^^rro:d° 0 .;. P ,° ,d '° ,h ' S “ bt0 ""““' * i *» «** <">» «~l oceoptonte 


15. PAYMENTS NOT ACCEPTANCE OF WORK 

..n., r°—- *• *— 

*■' —- »-'p ^..d on foiiwr* :or:', y w :;, k h z i&ziszsi,mszz 


16. GUARANTEE 

S-^^5£m:SSS3SS53s 


17 ARBITRATION ETC. 

tU sXonirocte? .hallh .TL * u“- 0nt by * he Arthi,,ic ' and/of Owner with re,peel to the Work 
Contractor ' °" y 0#ci * :e " wi ’ h re ^ ec ' ,h * W °' k ~ hi ‘ b i» binding on ,h. 

to thi. a '"* fw 0 u ,i0n u 0, l * He P r * C * dir ° P°' ? r °P h ' «"/ d ‘»P^* <>' claim ari.ing out of or relot.no 

hen obfoiZa" 1 o"f ,r * • ,h0 " b# ‘ e ’ ° d by -b.tration in accordance with the prov'eion, 

by ?h^rbi ?Sio“ or Afh ,*rl,° T'" 0 " A ' bi ! ra,ion A„ociat.on, and judgment upon the award rendered 

by the Arb.trator or Arb.trator, may be entered .n ony court hav.nq juri.dict.on thereof The deci.ion of the 

other * ° P r * ceden ‘ to °°y eight of legal oct.on that either party may have oqa.n.t the 

The Subcontractor ,holl not tout, a delay of the Work dur.nr, any arbitration proceeding, except by 
written agreement with the Contractor. H 9 »*cepi oy 

„„ r l^°I^ i,h * , ?i nd ^ g ,h " ,or *« oin 9 provi.ion, relot,ng to orb.trotion. .1 cKpre„ly underload and 
JJbiHotltlt C ° n,r0t,0r °" d ,h " '“‘’contractor that thi, agreement cannot be mod.f.ed or relo.mea by 


4 
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, \™s'^Vd°S SA, ' 0N - WA0 ' S AN0 HOU,S ' SOCIA ‘ SfCU “ ,,Y ' OIHt. 

* P 

,. .. d.tlrpclion bl p,.p.„,. dp. ,p op, p„ p, ., J SplL^. p™,.” 

19 GOVERNMENT TAXES 

-t* ond 

A ilitu^oCi'orr z&z;:?.ortiwZ* be po ' ob,e u " d *' ••^ 

B ' Con trot 101 -° or ?h.°?'h '°?*' °' wh °' aver " 0 “"* «•*•* o.,e„ed ogams, th. Owner the 
Contractor or the Subconlrocfor arising out of .he furni.hing or in.loll.ng by .he Subcontractor 

hereunder of ony kind of building material., .upplie. or equipment * * ° 

20 INSURANCE 

- - 

- i,ob!i " y -—— . 

"PUBLIC LIABILITY INSURANCE" (Bodily Injury liability In.uronce), • . 

"PROPERTY DAMAGE LIABILITY INSURANCE"; • 

CONTRACTORS PROTECTIVE PUBLIC i'ABILITY INSURANff" id- j i • . 

.h. O.C.PP, pi ,h. Spbcoolroc'or „h.p i, .pbl.l" 

-b.„ Act ,nsu,anc6 " - -—< - 

sssrasr"- 15 -r=?ca--TS».sr.=: 


21. FIRE INSURANCE 

Except a* otherwise provided in the controct between Contractor and Owne. th. . . „ , 

.«■»' p»-'°""d-:.or:: <> co , r,r. 

. 

trxr. t j ~ h ''’ ,he rr ' o :.. -..■>• ">• ^ 

.. 

in Itie roil of ih. u/n.L t _ i , 9 9 10 on >' of hl * employees. ond which are not ,r V luilei, 

of uch m.u o^hoV I 'n i i ■ T '° U ‘ UO ' in »'«"rford polices of msu-onc* Th, „„„. 

pro'perty^osJ^o^domoae^i* h suR^cienl to cover the cost of repairing, rebuilding o, replacim, .1,, 

ale Th. r 0r , dO i mOfle f b P tou »-' 10 ~ h ' fh '“‘ h miuronm ,» applicable In .he even, of such loss ,.r .j,,,.. 

trSTtor oo,e« to rrid T, 0 '', '*u W V ‘“ h Ioa ’ «<amor,ed. the .'.ubcon 

agree, to b, and remain liable for ,h, replacement ,o .,» original ro dit.nn of • rh p„„ion a* |h. 


s 







25a 


!l 0rk . 0 ‘ m °^ b t ,Q lo !' °' do "' a 9« d . whith '•placemen, shall be in accordance with ths pro- 

of ,h. SubcOnlroctOr , ho , Co „„ otlo , lha „° b . 

accooni o • m cost of such replacement, »och »om or luim as shall be paid to the Contractor by the insurance 

n?shed b" dT°<; Un h ° * U ' h IO ”? dam ° 9 * '° fbe Wo ' k P* r formed by. or property owned, controlled or fur- 
n.shed by rhe Subcontoctor ond covered by such insurance The Subcontractor aarees to cao Jlt. Z .s' 

lhe , "cond?- U ' , * d ,0 M J ubl,,h a p '°P 0 ' °PP roi » a 1 of ,he P'Optrty lost or destroyed and otherwuT tr perform 
ihe conditions precedent to od,ustment of such loss or damage pertorm 

72. LIQUIDATED DAMAGES • i 

linhU t^ih^r* ° P rovi * ion ,0 ; liquidated domoges in the Controct Documents, the Subcontractor shall be 

^ #V. C °?TT L°' °" y ' 1£ ’ uida " d d °™^ -h,ch the Contractor i. held responsible by reasa!! 

the failure of the Subronirodor to prosecute th.- Work diligently and properly. * 

23 OBLIGATIONS ASSUMED BY SUBCONTRACTOR 

- , f X< * p ’ °* 0,b * rwi »* provided he,.in. the Subcontractor shall with respect to the Work be bound to the 

" ° r r ! * >erms of jhtuCopUpcL Documcotvgnrj^ba^Swbasisfxactor shall with respect to the Work 
DocumenhMassumes mwor*d Tf^Ow ne f 0b *' 8 ° ' 0 ° * -" d responsibilities .ha, ,h. Contractor,-by th. Contract 

24 CLAIMS BY EITHER PARTY AGAINST THE OTHER 

„„ .'L* i,h r ,he Subc f n *roctor or General Contractor believe, h. has o claim of any natur. whatsoever 

deioT of* ° ,b * r P° r, y be ‘ b ° n , B,v * ,be 0,hef "rritten notice of the amount whenever possible, ond ,Se 
de ails of such claim w.th.n 30 doys of notice of the occurrence of the even, upon which such claim is bo,.J 
or w.thin such other time limn o. may be otherwise expressly set forth in the Contract Documents. 

Th. Subcontractor agree, that he shall have no claim for money damage for delay no matter how 
caused bu, *°r ""y delay not due to hfs foul,, he shall be entitkd only to such extension of time for the 
performance of his Work as shall be allowed to the Contractor or by the Contractor. 

Any damage, cost, loss or expense, including Counsel fees, suffered o, incurred by the Controclor by 

foi,or * ,o p * r,orm ,h; * sobcon,f ° ct ‘ b °" b * fw "y 

75 APPLICABLE LAW 

in K A " ?I°" er ! r ! l ° 1 ', 1 ? 8 '° ' h * va ! ,di, y- Performance, interpretation or construction of this agreement or 
the breach thereof shall be governed by the law of the State of New York. 8 

76. EFFECT Of ACCEPTANCE 

. “ P °" °“«P ,ont * o» * h ‘» Agreement by signature on page 2. all prior negotiations ond commumco- 
tion, between the parties.^wboUuumjM-sn,nr. ,; T ~r.seded..by.o a d merged in this Agreement ond evidence 
of such negotiation, or communication, prior to such execution 'shall be'inodmis.oble to Vary the terms 
hereof No modification of this Agreement shall be binding unless th. some is in writing signed by the Con- 
tractor ond Subcontractor. • 


27 EFFECT OF CONDITIONS ON CONTRACT DOCUMENTS 

. , Th » Condition, or. intended to supplement the Con„ac, Documents. If any of ,h. provisions of ony 
of th« .onditions chonge. modify or eliminate, or ore inconsistent with, ony of the provisions of the Contract 
Document,, the provisions of the Conditions shall govern. 


6 
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IISTATE OP NEW YORK 


EXHIBIT B - AFFIDAVITS 


COUNTY COURT : COUNTY OP ORANGE 


MID-HUDSON PAINTINO & DECORATING CO., 


Plaintiff, 


-against- 


J. W. CONSTRUCTION CORP., and 
JACK WASCHITZ, 

Defendants. 


APPIDAVIT 

Index No. 2295-1971 


STATE OP NEW YORK) 

COUNTY OF ORANGE ) SS: 

ROBERT CRANK and JOHN SIBIRTZEFF, balng duly sworn, depose 
and cay: 

1. That, we are partners in the MID-HUDSON PAINTING & 
DECORATING CO., with offices at 141 Linden Ave., Middletown, 

New York. 

2. That, a party named WILKIN, purohaoed the real property 
of J. W. CONSTRUCTION CORP. and JACK WASCHITZ, at an Internal 
Revenue Service sale, held on March 17, 1972 at the Internal 
Revenue Service Office, at Hi Dolson Ave., Middletown, New York. 

3• That, the Instant affidavit is made at the direction of 
the Internal Revenue Service Office in Middletown, New York, in 
support fof a claim for overage by your deponents,>jur deponents 
having obtained a Judgment against the J. W. Construction Corp. 
and Jack Waschitz on July 26, 1971, for $7,858.33, which Judgment 
precedes all other Judgments against the J. W. Construction Corp. 
and Jack Waschitz. 

H. That, upon information and belief, proceeds of the sale 
to the pai y named WILKIN, of the prqperty in question, were for¬ 
warded to the Albany office of the Internal Revenue Service, 
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against which proceeds, your deponents make claim for overage. 

5. That, your deponents have been instructed that applica¬ 
tion for overage may be made by Affidavit and that formal form 
for sarno is not required. 

WHEREFORE, it is respectfully submitted that, a check cor- 

I 

responding to the amount of your deponent's claim, to wit, 

$7,858.38, bo issued by the Internal Revere Service, payble to 
the order of your deponents. 


Sworn to before me this 
^day of May, 1972. 




susan r, tint, 

ary Kbl„, St Q | 0 ol N y 0( j, 

l - O'.-., c..,; 

Orm tip** Mo , J0 


&^ JiH ct 

Robert Crank 


John SlFirtw? 
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UMOTD STATES DISTRICT COOPT 
SOUTHERN DISTRICT OF NEW YORK 

MORTON I. BAUM, 

Plaintiff, : 

v. . 

UNITED STATES OF AMERICA, : 

Defendant. : 


29 a 


affidavit 

72 Civ. 3932 


x 


STATS or PEW TORE ) 

COONTY OF NEW YORK x**.: 

SOUTHERN DISTRICT OF MEV YORK ) 


end says: 


WILLIAM ROCHE U 


* i i« 


being duly sworn, deposes 


1. l«san Assistant United States Attorney In 
the office of Whitney North Seynonr. Jr., United States 
Attorney for the Southern District of New York, attorney 
for defendant, and am assigned the defense of the above 
action. As such I an fully familiar with the fecta hereto. 

2. This affidavit la submitted In support of 
tha pending motion for leave for Mid-Hudson Fainting and 
Decorating Co. <**id-Hudson'*) to intervene in this action. 

3. The fecta era essentially as statad In the 
affidavit of Robert Crank and John Siblrtzeff, admitted 
In support oi the present notion. 
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4. Had Mid-Hudson brought a separata notion 

uador 26 0.8.C. f| 6342(b) m4 7426(a)(2), defends* 

•ould not hava eontaatad jurisdiction. Inataad, It would 
*® v *^ to couaolldata It with tha yrnwt action. 

5. The praaant notion doaa not aspllcltly atata 
ubothar Mld-ftidson each* to lntorvana aa a plaintiff or aa 
a dafandant. Sinea tha lntaroata of plaintiff, defendant, 
and Nld-Hudaon ava all Mutually advwrae, tha dannnlnaf I nn 
aa plaintiff or dofoadant ahould not bo aignlflaant to tha 
conducts outcona of tha action. 

6. Only plaintiff and Xld-Budeon hava fliad 
tinaly a dntnl atratlva clalaa for tha aurplua noniaa, al- 
though thora ara other cr editor a aba could hava dona aa. 

lt tharofora a p paa r a that, if tha praaant notion la granted, 
all partlea with presently lltigablo intaraata will hava 
boon Joined in one action. 

7. Dafandant'a aupport of the praaant action la 
without prejudice to ita intareat in tha noniaa clalned by 
lt aa wall aa by plaintiff and Mid-Hudson. 


8worn to before 


this 


*&ocAe Szotuut 


'i'* § 


▲aalatant United 8 to tea Attorney 


day of February, 1973. 



SUPPLEMENTAL AFFIDAVIT OF LAWHENCE X. 

UNITED STAT ES^DBTRI<?T^c6uR C ^ * 
SOUTHERN DISTRICT OF NEW' YORK 

MORTON I. BAUM. 

Plaintiff, 

- against - 

UNITED STATES OF AMERICA. 

Defendant. 


STATE OF NEW YORK ) 

) aa. i 

COUNTY OF ORANGE ) 

LAWRENCE X. KENNEDY, bln, duly .worn, depone, and .ay.: 

I. That he la a partner in the It* firm of Fabrlcant. Lipman. 

Boyle 4 Kennedy and makee thl. affidavit in aupport of the motion of 
Robert Crank and John Slblrtaeff. d/b/a Mid-Hudeon Painttag 4 Decorating 
Co. (the Intervener.) for leave to Intervene In the captioned action to 
recover aurplua monlea aria In* after the aale of eeited property in 
accordance with the provtelona of {6 93 3 of the Internal Revenue Code of 
1PM aa amended. 

2. We have been eerved only thla morning with the plaintlff'a 
Memorandum of Law and Affidavit in Opposition. 

3. Since February 24. 1972. and by affldnvit alnce May 10. 1972. 
the Intervener, have had a claim for the amount of their judgment 

(•7. 698. 26) filed with the internal Revenue Servicei the Internal Revenue 
Service haa atated that the proceed, of the I. R. S. aale of March 17. 1*72. 
have been forwarded to the Dtetrict Director in Albany, and that the 
Internal Revenue Service ltaelf would make a dletributlon of the proceed, 
of the aale once the respective priorities with respect to eurplua had been 
established by I. R. C. 1 the courts attention ie called to the May 10. 1972, 
affidavit of the tntervenora filed with the Internal Revenue Service, which 


KENNEDY (Filed 
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Civil Action No. 72*3932 

I 

SUPPLEMENTAL AFFIDAVIT 
1 in Support of M otion to 
Intervene In Action 







affidavit. upon Information and belief, enjoys a priority of filing over that 
of tha plaintiff by aocna IB daya (the plaintiff. Baum, doaa not lndicata 
In Paracraph 11 of tha complaint whathar It la hia. hJa client*. or an 
aaalfnmant of hla cllant'a claim to him that ha mada hia May 15. 1971, 
claim for otraraga for)» tha lntarvanora have baan awaiting tha dlstrlbnUon 
of tha aurplua proceed* by tha Albany office of tha Internal Revenue Service 
alnca tha time of filing of their claim on May 10. 1072. Upon eubaequent 
Inquiry from thla office on behalf of the lntarvanora, the lntarvanora war* 
flrat advised. In reply, that th* matter had baan referred to Regional 
Coonaal In New York City (a** annexed latter, marked "Exhibit C"); th* 
lntarvanora have waited and proceeded throughout on th* advleament of 
and belief that th* Internal Revenue Service would make an Imminent 
dlatrlbutlon of the aurplua proceada and thereby aatlafy the lntarvanora 
clalmi upon information and boiler, only when th* plaintiff. Baum, having 
"purchased tha subject property lor $5.00" at a Sheriff 'a aal* (which aale 
would have been cancelled by th* Office of th* Sheriff of Orange County and 
by the judgment creditor lntarvanora had th* full facta of th* teternal 
Revenue Service levy on th* aubjeci property on September 9, 1971. been 
known), aacertained that hla or hia clienta claim for overage waa 
aubaequant to the claim of th* lntarvanora. did he commence th* inatant 
actlonj there was no advisement by th* plaintiff, Baum, whatsoever of 
th* fact of such commencement of action and it la plain that aam* waa 
commenced as a means of circumventing hla disadvantageous position 
relative to hla claim for overage. 

4. Th* plaintiff, Baum's, position Is, necessarily, that the 
judgment of the Intervene re was a valid judpnant and that th* Sheriffs 
aal* pursuant thereto waa likewise valid, and. In each manner, he obtained 
h(* purported right as "holder of th* equity of redemption"! yet, it la 
plain that it waa th* Internal Revenue Service's levy and sale's validity 


/ 







which rendered the Sheriff* eele e nullity end any right* derived thereunder 
by plaintiff ludtcroua In the aeaertion. Deeplte the difficult!** in obtaining 
written communication from the Internal Revenue Service In thl* matter, 
the intervenora have patiently awaited the payment of their claim by the 
Internal Revenue Service. 

5. The Intervenora have been advleed by the United State* 

Attorney'* office that the time of the defendant. United State* of America, 
within which to aaawer the complaint haa bean eat for March 5. I978j the 
Intervenora would preaumably enter thla notion ae partlea defendant and 
croaa claimant* and will eerv* their an ewer by the March 5, 1973. date. 

6 . The Internal Revenue Service levy upon the subject property 
wa* mad* September 9, 1971, and the action of Mr. Baum was not begun 
at least until the following September of 1972, more than nine month* 
from the date of the levy ae set forth in 19192(c)(1) of the Interna! Revenue 
Cod* (If the 12 month extension from levy la In effect, intervenora, of 
courae, com* under it), and commenced so aa te clrcumvene a distribution 

of the surplus proceeds by the Internal Revenue Service and the payment 

l 

to the Intervenora of the amount of their lien. $7. 899. 98 (certainly the 
equities are clear relative to the Intervenora entitlement to payment of 
their judgment for the painting services they performed). Such right* a* 
plaintiff has stem from a sale which was a nullity) hi* rights thereunder 
are a nullify, aad the complaint should be dismissed. 

t 

WHEREFORE. It Is respectfully requested that the motion of the 
tatonawn to Intervene la the captioned matter wttb all of the rights of a 
party thereto should be granted, the complaint dismissed, and the 


an their cross 


the United States 


af Ameriea for 97. 899.28 with interest fnam If arch 17. 1972. 

Respectfully sufamttted, U 

Sworn te before me this 99th JT jtjlT - X f. A 

Day af February, 1979, - /l — LLJS7 

*-*•*?*•''"+ ^ Lawrence X. K steady 

oeewvi c cajvano 

ouwme « ouwi coiwrj 









EXHIBIT C - LETTER FROM LIONEL G. FAVREAU ANNEXED TO FOREGOING. 
AFFIDAVIT 



.0. box 731, Albany, jw York* 123,.] 

... vl*. .i;** 


Leccaucr C, 1972 Cil’SI) 


Lawrence X. Kennedy, Attorney at Law 

1 .iarriiaan Square 

1\ 0. Box CO 

woaJier;, Mow York 1092-1 


Kiu —.■ tulsoa I'ainting & )>ecorutiur.; Co. 
Vo. . 1 . Construction Corp, and 
Jack Waschitz 


.-< nr Sir: 


Y..,.;- .otter ilnu.il :.ove.;Ler Li;, 1972 Las been directed to me "or a reply. 

be advised ci.nt tl.o c, ,iro txUer with regard to the above- 

I.ionee action lifts been rofarret! to our liegional Counsel in Mow 
. >r.: C1 ty. 


*••***' ore several eiau.s /or surplus 
.'.id it appears t«iftl priorities i.nvc 
ter.lit.ation can be ..ado regarding 


r.onios involved 
to jf-. established 
ti.e distribution 






in l!..s case 
' el f.ro a 
oi any surplus 



Very truly yours, 



Lionel C. /avreou 

..nici , Special Procedures Stall' 
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UNITED STA ? n« mj?TR?c? S coijRT M (Flled Februar y 28, 1973) 

SOUTHERN DISTRICT OF NEW YORK 




MORTON I. BAUM. 

Plaintiff, 

- against - 

UNITED STATES OF AMERICA, 

Defendant. 


Civil Action No. 72-3932 


Z* \ 

a» 

CROSS-CLAIM v EN* i 


ANSWER and 


Ui 
X *v| 

•< 


CD #l 

J' Z 


; 1 m 


tt 
• i 




Defendants and Cross Claimants, Robert Crank and John* 1 
Sibirtzeff, d/b/a Mid-Hudson Painting & Decorating Co. (Mid-Hudson),;,,. 1 
by their attorneys FABRTCANT, LIPMAN, BOYLE & KENNEDY, , 

» 1 

answering the complaint of the plaintiff herpin, respectfully show and ' * 4 


• # 

allege to this Court the following: 


« 




1. Defendants admit the allegations of the complaint contajn^d; •' /f 


X- 


n, . ■ ; 

i. 


in paragraphs 2, 3, 4. 5 and 8. 

2. Defendants deny knowledge and information sufficient to KpS .fjjjr 

"r*- • 

form a belief as to the allegations of the complaint contained in paragraj^is 
1, 11, 12 and 13. 


. n\ 


3. Defendants deny the allegations of the complaint eontaifl^d 4n % 
paragraphs numbered 6, 7, 9 and 10. ’’L 


AS AND FOR THEIR CROSS CLAIM AGAINST DEFENDANT, 
UNITED STATES OF AMERICA: 


Defendants and Cross Claimants, Robert Crank and John . . • 
Sibirlzeff, d/b/a Mid-Hudson Painting A Decorating Co. (Mid-Hudson), 
respectfully allege as follows: . ». 

4. On July 26, 1971, Mid-Hudson obtained a judgment in the 
Supreme Court of the State of New York against J. W. Construction Corp. 
and Jack Waschftz in the sum of $7, 858. 38; on September 9, 1971, the 


IT 


Internal Revenue Service seized and levied upon certain real property 















b 
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belonging to J. W. Construction Corp. and Jack Waschitz; unaware of the 
seizure and levy of the Internal Revenue Service of September 9. 1971. 
Mid-Hudson through the Orange County Sheriff's Office proceeded to an 
execution on said property and a sale at public auction by the Orange 
County Sheriff on March 7. 1972; thereafter, on March 17 . 1972 . the 
Internal Revenue Service sold the seized property to one Wilkins at a 
price of $31. 000. 00, which sale was completed by delivery of a deed to 
the said Wilkins; since February 24. 1972. and by due affidavit since 
May 10. 1972. which said affidavit was addressed to the District Director. 
Internal Revenue Service. P. O. Box 731. Albany. New York. 12201. and 
which said affidavit is annexed hereto and marked "Exhibit B". Mid-Hudson 
has had a valid first and paramount claim to the overage or surplus 
derived from the Internal Revenue Service sale to said Wilkins; the 
March 7. 1972. Sheriff's sale was conducted solely because Mid-rfudson 
was unable to obtain information from the Internal Revenue Service as 
to the facts of the seizure and levy and not because Mid-Hudson disputed 
the fact of seizure and levy. 

5. Mid-Hudson has the first and primary filed administrative 
claim for the surplus monies and should be paid from the surplus monies ' 
created by the sale to Wilkins the sum of $7. 858. 38 with interest from 

the Internal Revenue Service sale, March 17, 1072. 

6. The plaintiff. Baum, upon information and belief, was 
aware of the Internal Revenue Service seizure and levy on September 9. 

1971, at the time his"alleged purchase" of the subject property at the 
Sheriff's sale held on March 7. 1972; such sale was a nullity and plaintiff 
derived no estate, right, title or interest therefrom; such rights as 
plaintiff would have, on the contrary, stem only from his claim to overage 
pursuant to the Internal Revenue Service sale and only if plaintiff validly 


7 
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purchased or was assigned a valid * 

Clalm to ^erage at the time of his 

alleged filing of such a claim on May 25. 1972 . 

WHEREFORE, defendants, Robert Cranh and John SJblrt7eff 

a/b/a Mid-Hudson Pa,„ tI „ g * Decora,,n g Co., demand jU d g me„, a g a,„ e , 

Plaintiff dismissin g tbe eomptoint Herein, together with the eoe.e and 

disbursements of this action and defendants' reasonabie attorneys fees 

and demand iud g me„, ag ai„s, defendant. United States of America, on 

their cross claim for the amount of $7. 858. 38. to g ether with interest 
thereon from March 17, 1972. 


Yours, etc. 


FABHICANT, LIPMAN. BOYLE & KENNEDY 
Attorneys for Mid-Hudson **NNEDY 

Office and Post Office Address: 

One Harriman Square , ’ 

F. O. Box 60 ■ 

Goshen, New York 
(914) 294-7944 


10924 


V 


i.! 


I 

,*J a* 


TO: BAUM & GERSTEN 

Attorneys for Plaintiff 
Office and Post Office Address: 

15 Hamilton Avenue 
Monticello, New York 12701 

WILLIAM R. BRONNEK 
Assistant United States Attorney 
United States Department of Justice 
Southern District of New York 
United States Courthouse 
Foley Square 

New York. Now York 10007 
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NOT I IF. OF MOTION (Filed March 12, 1973) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

.... ...- - 


38a 


’iO*rrON I. BAUM, 


Plaiu iff. 


-V 


UltTTEI’ STATES OF At ERIC,, 

Defendant* 


NOTICE OP 
72 Civ, 3932 LPC 


°U^SE TAKE NOTICE that upon the annexed new,, andun 
ef l«i of tfhltney North Seymour, Jr., United States Attorney, 
'HHlnn -l. Bronner, Assistant United States Attorney, of 
counsel, a oof-ion will ;>e rto before the Honorable Lee P. 
OapIiarfH, a Judge of thin Court, on the 27th day of 
'larch. 1473, at 4:00 in the afternoon, or as soon thereafter 
7» rmt hr convenient to the Court, for an order di.mUai^ 

He complaint In its entirety for failure to state a claim 
mon vhlc'iwllef can be granted, or for whatever other 

Hrf may bo Just and equitable in the premises. 

^rited: Nev. York, N <n ; fork 

. d 

.? , 1973 


Yours, etc., 

WHITNEY NORTH SEYMOUR, Jr. 
United States Attorney for the 
Southern District of New York 
Attorney for Defendant 



Assistant United Statrfs Attorney 
Office and Post Office Address: 
United S *ntes Courthouse 
Foley Square 

York, New York 10007 
Tel,: (212) 264-6395 
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AFFIDAVIT OF MpRTON IBAUM IN OPPOSITION (Filed March 12, 1973) 


UNITED STATES DISTRICT COURT / 

SOUTHERN DISTRICT OF NEW YORK 



* . ' i 

MORTON I. BAUM, Index No. 72 CIV 3932 


Plaintiff, 

-against- 

UNITED STATES OF AMERICA, 

Ddfendant. 


AFFIDAVIT IN OPPOSITION 
TO MOTION TO INTERVENE 


x 


STATE OF NEW YORK ) 

) ss. : 

COUNTY OF SULLIVAN) ‘ 

MORTON I. BAUM, being duly sworn, says: 

1. I am the plaintiff in this action and also a 
member of the firm of Baum & Gersten, Esqs., attorneys for 
the plaintiff. 


2. This affidavit is made in opposition to a motion 
for an order granting Robert Crank and John Sibirtzeff, doing 
business as Mid-Hudson Painting & Decorating Co., leave to 
intervene. The notice of motion dated February 15, 1973 was 
received by mail at my office, 15 Hamilton Avenue, Monticello, 
New York, on February 17, 1973. 

3. This action was commenced by the filing of the 

.. • 

complaint and issuance of the summons by the Clerk of the 
Court on September 14, 1972. The time of the defendant United 
States of America within which to answer or make any motion with 
respect to the complaint has been extended by a number of 
stipulations to March 5, 1973; and at the time of the making 
of this affidavit, the answer has not been served. 

4. This action was brought to recover surplus monies 
arising after the sale of seized real property owned by.J; W. . 
Construction Corp., a New York corporation.with place of 
business at R.D. #3, Route 6, Port Jervis, Orange County, 

New York (property located at same address), in accordance 
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with provisions of Sec. 6335 of the Internal Revenue Code 
of 1954, as amended, with jurisdiction conferred upon the 
Court under provisions of Sec. 7426 (a)(2) of the Code, as •• 

amended. 

5. A copy of my application for surplus monies 

sworn to May 25, 1972, is attached. It was served in dupli¬ 
cate on Donald Hartley, District Director of Internal Revenue 1 

_ . ' 
Service, P.0. Box 469, Albany, New York, on May 30, .19 72, by U. 

certified mail, return receipt requested. The original return 

receipt is in my file. 

• • 

6. A copy of the summons and complaint is attached. 

7. The moving papers are patently deficient in that 
they fail to comply with Rule 24(c) of the Federal Rules. A 
pleading setting forth the claim or defense for which interven¬ 
tion is sought is not attached nor does the notion properly or 
adequately state the grounds for proposed intervention. The 
movants' substantive right to succeed has not been clearly 
shown and if the Court could not grant relief, the motion 
should he denied. 

8. The movants predicate their claim upon their 

status as judgment creditors having a judgment lien affecting 

« • 

the premises of J.W. which was sold at a sealed bid federal . 
tax sale on March 17, 1972 after levy and proper publication. 

My claim is as the holder of the equity of redemption of the 
interests of J.W. arising from proper bid and purchase of the 
interests of J.W. at a judgment lien sheriff's sale, conducted 
bv the Sheriff of Orange County pursuant to an execution delivered 
to the Sheriff by the movants, with sale being held on March 7, 

1972 at the Orange County Government Center, Main Street, 

Goshen, New York. Therefore, movants cannot contend that this 
is a true, hybrid or spurious class action. It is one involving 
two separate and distinct claimants occupying separate and 
distinct positions, each seeking title to all or a portion of 





the surplus monies resulting from the sealed bid federal tax 
sale. 

9. The movants have not commenced an action 
within the time required by floe. 6532(c) (1, of the Code, ar. ' 
amended, and the time within which to do so has expired. 

The movants should not now bo allowed to extend the limitation 
period by use of the motion to intervene. This is an attempt to 
do indirectly that which it is too late to do directly. ' 
Furthermore, even if the movants had followed the proper • 
procedure pertaining to intervention motions and had timely 
made the motion to intervene so as to toll the limitation 
Period, the movants have not demonstrated any valid substantive 
claim to the surplus monies. The sheriffs sale was pursuant 
to execution issued by the movants. The movants were present 
throughout the sale and chose to take no affirmative action to 
protect their interest. By virtue of the sale the judgment 
lien claimed by them was extinguished as to the J.w. real 
property. Mine was the successful bid and the real property 
was eventually conveyed by Sheriffs Deed to me, subject to 
all liens or proceedings prior to the lien or proceedings 
taken by movants. All incumbrances subsequent to the lien of the 
movants were similarly extinguished and I, after proper bid, 
became the owner of the equity of redemption thereby being 
entitled to the surplus monies resulting from the federal tax 
lien sale which took place on March 17, 1972, ten (10) days 
after the initial judgment lion sale. Movants place great 
emphasis on my receiving a windfall in an attempt to raise an 
equitable argument. However, this windfall, if any, (the ■ 
surplus money figures have not yet been disclosed, by the 

government) is my potential blessing and movants' well earned 
curse as they chose not to bid. 
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.10. Although the movants imply in their moving 
papers that they did not have proper notice of the federal 
tax liens claimed, the seizure and levy made by the repre¬ 
sentatives of the internal Revenue Service, this is not the *. 
case. Representatives of the Internal Revenue Service seized 
the J.w. real property on February 17, 1972, and properly 
advertised the premises for sealed bid sale to be held on 
March 11 , 1972. A copy of the notice of sealed bid sale; 
dated February 17, 1972 is attached. Furthermore, at the 
earlier judgment lien sale (March 7, 1972) Conducted by the 
Orange County Sheriff, Barbara Herdman and Edmund Klein, agents 
of the Internal Revenue Service, appeared and announced that the 
J.W. premises were subject to prior levy and federal tax lien 
sale scheduled to take place 10 days later on March 17, 1972. 
This announcement was made orally by Miss Herdman and a notice 
of levy handed to Deputy Foley of the Orange County Sheriff's • 
Department, who was conducting the sale. The sale was then 
commenced in the presence of the movants, movants' counsel, 
Lawrence Kennedy, myself and many others. At this time, the 
equity of redemption subject to the federal tax liens was 

deemed to be worthless by the movants who bid only$1.00 and * 

* 

then stopped. Whereas they could have bid the entire amount of 
their judgment by credit. In short, they determined not to bid. 
A copy of the notice of the levy dated March 7, 1972, referred 
to in this paragraph reciting the federal tax liens which were 
claimed by the defendant in the total sum of $24,897.10, is 
attached. 

11. To conclude, the movants' papers are defective; 
they have not made a timely motion; they have failed to properly 
demonstrate any right to intervene, and have not stated any 
facts upon which they would be entitled to a substantive 







determination in their favor if the Court did allow them to 
intervene. Their motion should bo denied in its entirety. 


Morton I. ih*i 


Sworn to before me this 

day of February, 1973 


Notary Public 


s- r-f».7Fr 

- f y Ow* 

VjS7: 


t 




44a 


affidavit of service PY 'IAIL 

STATr OF I’E T 7 YORK ) 

) sq • 

COUNTY OF SULLIVAN ) 


May C. . Hickey , boinq duly sworn, deposes and 
says, that deponent is not a party to the action, is over 18 years 

of age and resides at Konticallo, New York That 

on the *3 day of February , 1973 , deponent served the 

within AFFIDAVIT IN OPPOSITION TO MOTION TO INTERVENE 

upon I abricant, Lipman, Boyle & Kennedy, Eaqa. attorneys for 

^*^ t ^°*'* r * J -n this action at 1 Narrlaan Square, 

«oahen. New York, 

th« southoxn oi«trict n ot n *« N York, Attorniy'for t DafMd«nt" C ^s E °court 
:.ou.o, toloy Square , N.Y., N.Y. 

upon 

attorneys for 

in this action at 

the address designated by said attorneys for that purpose by depivit- 
i "0 a true copy of same enclosed in a postpaid propewy addressed 
wrapper in an official depository under the exclusive care and 

custody of the United State Post Office Department within the 
State of Pew York. 


-TTuaM 


Sworn to before me this 
2 day of Fobruary , 197 3 


/ 

( ' 



M otary Public 
•CM l BAUM 

V of ‘law York 

. fi47 

#*. Jftfc JQ. 



-- 4 -eeLKATION.FOR_SyRPLyS_MONJES,ANNEXEO TO FOREGOING AFFIDAV 




In the Matter 

of application for 

“<* claiming .urplu. monies SUW>LUS M0NIES 

fron the sale of real property owned bv 

STAGES'^Sf S I2pr?J? N , C 0RP * by tbQ UNITED 
STATES OF AMERICA for unpaid taxea. 

StA fE “OF “f?EW “YORK “f-« 

_ ) SS: 

COUNTY OF SULLIVAN) 

MORTON I. BAUM, being duly sworn, «ay.,». • ' 

X. I maintain office, at 15 Hamilton Avenue, Montieello,, 
New York, and make this affidavit in support of my application 
for surplus monies arising from a sale of real property owned 
by J. W. construction corp., R. 2 . Rout . 6 , Port Jatvl . ( New 

fork, by the United States Treasury Department Internal Revenue 
Service for unpaid taxes. 

2. By Sheriff's Deed dated May 18, 1972, a copy of 
which is attached for ail purposes, I became the owner of the 
equity of redemption as to the property sold pursuant to Notice 
of Sealed Bid Sale dated February 17, 1972. 

3. The sealed bid sale was held on March 17, 1972, and 
upon information and belief, the property purchased by a party 

by the name of Nilkons at a price of Thirty-One Thousand and 
00/100 ($31,000.00) Dollars. 

4. I hereby make claim to all surplus monies remaining 
after satisfaction of a lien for unpaid taxes stated in . notice 
of levy dated March 7, 1972 identified as Tax Form No. 941, 
porlod ended 9/30/70, date of assessment 12/11/70, identifying 
number 14 1468058,unpaid balance of assessment $ 3 , 721 . 79 ,- 
statutory additions $191.84 FTP,$373.48 interest, a total of 
$4,277.11. The notice of this lien was filed in the Orange 

County Clerk's Office on June 3, 1971, file no. 4049, collector, 
serial no. 14691. 
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5. On July 26, 1971, a judgment waa entered against 
J. W. Construction Corp. and Jack Wasichitz in favor of Mid- 
Hudson Painting and Docorating Co. in the aum of Seven Thousand 
Eight Hundred Fifty-Eight and 38/100 ($7,858.38) Dollars. * 

By virtuo of an cxocution dated August 30, 1971, the interests 
of J. W. Construction Corp. and Jack Waschitz, in the premises 
described in the said Sheriff's Deed, was sold at public 
auction by the orange County Sheriff on March 7, 1972. By 
virtue of this public auction sale, my bid, and delivery of the 
Sheriff's Deed dated May 18, 1971, I became the owner of all 
the estate, right, title and interest which on the 26th day of 
July, 1971, or anytime thereafter, J. W. Construction Corp. 
and Jack Waschitz had in said premises. 

6. By virtue of the proper docketing of the Mid-Hudson 
Painting and Decorating Co. judgment, issuance of execution, 
and public auction sale, and under the provisions 61 Section 
6323 of the Internal Flevenuo Code, all federal tax liens* notice 
of which were filed with the Orange County Clerk subsequent to 
the entry of the Mid-Hudson Painting and Decorating Co.' judgment 
are subordinate to the interests of myself as the owner of the 
equity of redemption and such, liens were properly extinguished 
by virtue of the execution and public auction sale. 

7. This is an application for surplus proceeds under 
the provisions of Section 6342 (b) of the Internal Revenue Code. 

Therefore, it is respectfully asked that the surplus 
proceeds remaining after payment of the tax lien in the sum of 
Four Thousand Two Hundred Sovonty-Seven and 11/100 ($4*277.11) 
Dollars, a sum of approximately Twenty-Six Thousand and 00/100 
($26,000.00) Dollars be immediately paid oyer to me by the 
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United States Treasury Department. 


Morton I. Baum 

Sworn to before me this 
25th day of May, 1972. 



Notary Public 


OTOA M PAP 1.0w 

Kot.ir> I’-iUii. f :■><>• N* w Vork 
Sullivan IViimy C’l >!:'> No. VIA 

CoiuiuImKiii Lxi'irc. ivlal'-ll aO, 1U / J 
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SHERIFF'S DEED 
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THIS INDENTURE, made the / .S day of May, 1972, 

between WILBUR K. SHERWOOD, as Sheriff of the County of Orange, in 

• * • 

the State of New York, having his principal office at No. 40 Erie 
Street, in the Village of Coshcn, Orange County, Now York, party 
of the first part, and MORTON I. BAUM, 15 Hamilton Avenue, Village 
of Monticello, Sullivan County, New York, party of the second part;. 

WHEREAS, a certain execution was issued out of the County 
Court, Orange County, on the 30t:h day of August, 1971, on a judgment 
entered in the County Court, Orange County, in an action between 
Mid-Hudson Painting & Decorating Co., Plaintiff, and J. W. Construction 
Corp., and Jack Waschitz, Defendants, on the 26th day of July, 1971, 
in favor of the Mid-Hudson Painting & Decorating Co., Judgment 
Creditor, and against J. W. Construction Corp., and Jack Waschitz, 
Judgment Debtors, for the sum of $7,858.38, as appears by the 
judgment roll filed in the office of the Clerk of the County of 
Orange, which said judgment was docketed in said Clerk's office 

on the 26th day of July, 1971; and . , - 

WR.ZREAS, said execution was directed and delivered to the 

Sheriff of Orange County commanding him to satisfy 6aid judgment 
out of the real property, among other property of the Judgment 
Debtors, J. W. Construction Corp., and Jack Waschitz; and 

WHEREAS, under the terms of the execution, the interest of 
the said Judgment Debtors, J, W. Construction Corp., and Jack Waschitz 
in thepremises hereinafter conveyed and described, was subject to.the 
lien of said judgment when the execution was so ’delivered; and 












WHEREAS, the said Sheriff, by virtue of and in obedience to lft 

• 493 

* » 

the command of said execution, duly sold at public auction on the 

i 

7th day of March, 1972, all the estate, right, title and interest 
which on the 26th day of July, 1971, or any time thereafter, the 
said Judgment Debtors, J. W. Construction Corp., and Jack Wnschitz, 
had of, in, and to said premises, li iving held the sale at the County 
Court House, Main Street, in the Village of Goshen, in said County 
of Orange, and having first given public notice of the time and ■ 

.place of such sale by advertising, serving, and posting the same 
according to law, at which sale the said premises were struck off 
to Morton I. Baum, party of the second part, for the sum of 
Five Dollars ($5.00), being the next highest bidder after the 
highest bidder withdrew his bid, and that being the highest 6um 
so bidden for the same. 

WHEREUPON, the Sheriff of Orange County, after receiving 
from the said purchaser thp said sum of money so bidden as aforesaid, 
gave to the said Morton 1. Baum the proofs of publication, service, 
and posting of the notice of said sale as directed by the law be 
given. 

NOW THIS INDENTURE WITNESSETH, that the said party of the 
first part, by virtue of the said execution, and in pursuance of the 
act in such case made and provided, and in consideration of the sum 
of money so bidden as aforesaid, to him duly paid, has sold and by 
these presents does grant and convey unto the said party of the second 

<>; 

part, his successors and assigns forever, all the estate, right, title > 

« A/ 

. . IV 

and interest which the said Defendants, J. W. Construction Corp., and 

. t I 

Jack Waschitz, had on the ?6th day of July, 1971, or any time 

afterward, of, in, and to: ' 






Town nf L r THAT m?™" TRACT 0R PARC£ L OF LAND located In the 
Town of Greenville, County of Orange and State of New York 

being more particularly described as follows: * 

* 

York STV' 1 tHe lnterSectlon of the center line of New 

Ind running t * niul the centur linp Monahan Road, 

Mon-h- D 1 g 1 h FOUthwcSUrl y illon g the center line of 
lln£n?°i ? distance of 519 feet to a corner; thence along 
sol Jennings as marked by a stone wall South 38 degrees 

rhl ^ E * st a distance of 338.4 feet to a standing stone 

thence along lands of Weinstock as marked by a wire fence and 
stone wall North 48 degrees and 17 minutes East a distance of •- 
486.9 feet to a standing stone; thence still along lands of 
Weinstock as marked by a stone wall South 38 degrees and 06 
minutes East a distance of 195 feet to a standing stone; thence 

m C u // 0r ) 8 lanc,fI ° f Welnptock as Partly marked by a stone wall 
North 44 degrees and 20 minutes East a distance of 453.7 feet to 
an 8 inch pin oak; thence still along lands of Weinstock North 
56 degrees and 15 minutes West a distance of 463.2 feet to a 
corner in the center of New York State Highway Route 6 aforesaid; 
thence southwesterly along the same a distance of 368 feet to 
the place of beginning. 

Containing 7.4 acres, with the foregoing description being 
in accordance with a survey made by F. X. Conrad, P.E., July 22, 

1 7UO • 

EUBJECT, however, to the rights of the public in and to such 
portions of the public highways as arc included within the fore¬ 
going description. 

BEING the same Premises as the First Parcel described in 
deed from James E. Walker and William V. Walker, all of the dis¬ 
tributees oi Harriet E. Walker to James E. Walker and William V. 
Walker, dated October 16, 1966 and recorded in the Orange County, 
N. Y. Clerk's Office in Book 1727 of Deeds at page 955, with the 
description of said parcel in accordance with the above mentioned 
survey made by F. X. Conrad. 


TO HAVE AND 10 HOLD the said above mentioned and conveyed 
premises unto the said party of the second part, his successors and 
assigns forever, as fully and absolutely as the said party of the 
first part, as Fheriff as aforesaid, can or ought to sell and’ 

convey the same by virtue of the said execution and the law relating 
thereto. 




IN WITNESS WHEREOF, the .said Wilbur K. Sherwood, Sheriff of 
the County of Ora„ g e, in the State of New Vor k , has fully executed 
thts deed the day and year first above written. 


A. Ml... . a 

Wilbur K. Sherwood 
Sheriff of Orange County 

STATE OF NEW YORK) 

) S c • 

COUNTY OF OK'NGE ) 

On the /f TK day c f May, 1972, before me personally, 
came WILBUR K. SHERWOOD, to me known and known to me to be the 

Sherl “ ° f ° rmge C ° Unt >’- ond c ° ~ known to be the individual 
described in and who executed the above conveyance, and he 

acknowledged to me that he executed the same, as such Sheriff. 

Hotavl Public / 

«0T1"VpfEf!!? ,S, - F PL5V 

'■■I'.JGilUl' Ii.lS I9/y 
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SUMMONS ANO COMPLAINT ANNEXED TO FOREGOING AFFIDAVIT 

SUMMONS ,N A CIV, L A CTI ON _ _.r.n.-v u C r.« ».sff.fiSj’ 

21nitcb States Bififrirt Court 

FOR THE 

COUT IIC RN U lr.iniCT OF M M Y ORK 


Civil Action File No 


MORTON I. uAUM, 


Plaintiff 

■v- ■ 

2 *• 

*■ 

L Ai«TI U STA1TS of Ail!:RICA, 

I 

A 


Defendant 


To the above named Defendant : 




SUMMONS 


' | 

V 

* * 

“U A 

• i 
B. li 

i \ 
t * 


You are hereby summoned and required to servo upon ,w,un nn„ Corsten, Laqu 

" “"•"'I "*l- l« I* «'•■»<!• . ' i *,. .. ' 


altorne »» .wHoaaaddres. in 15 ftimllt(>R 

12/01, Telephone No. 9)4 7'M-5l,41 
V' ■>!"xr l Sulf uiViTitW J 1 ' 


Avenue, Montlcnllo, 

MT! 


id-w York , 


• . tiulnuh V.'.m t 

MCC 

an gnawer to the complaint which la herewith served upon you, within 6 ^, Jj^^r fl^of this 
sxin&fiahii upd«V°u, exclusive of the day of service. If you fall to do so, judgment by default will be 
taken against you for the relief demanded In the complaint. 


Date: bept. , I 97 J 


John Livingston, 
Jeremiah A. Murjhy,' 

| Soul of Court | 


CttTk ol court. . 


Occurs Clerk 


H*f*.*• •Hf 1 .HrAfR*A f fflM Ifrf Aftwy, 
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I hereby certifyreturn, that on the 53a 


da^of 


IHrtWrm,tp6pHW wftfc.UK compijtfnUK^ln „ fl)Uws: 


DVf6. goh*- • 




m* •» * ■ ' • y. 


[ujct.tr jjjT'f },»n lol {JJf , l0 ,,.. 4 i|(au;ifKJ( (j r;JC , t(( . 

>n‘ Ct'jjiiq,,'. 01 JJJC ,j:,; ,, ,, t| 

'..fj.i.JI P yr-IGMJUJ 1-OUkC. ' f'>.„■ 

Service_ 




. . Ji /.■ .1 »•>'!*> I, . n., . trjr // • , 

M<wjf p yr.iGMij (j v*u.ac; • rbou ., „ United ptqtfs Mfffihal. 

By. 

— Deputy United States Marshal. 


t Subscribed and sworn to before me, a 

J 1 '• *» ' i •:J, , - ( 

daj^JbfWfiu^,?? ST ( (0T.UG?.3 ' )19 r»qqLG?? •> J ^ . r . : , , 


' . 4 / * • V.’ ’ ' * 


f«EAL) 


Note:—Affidavit rv,«l re d «, I. -rvlc „.d. b, . olh „ , h .„ . Unlud SUtt , M .„^ „ „„ 

Aon too pctspX emjiu/onoq ouq lutoftcu to eciAv hIxjv : *> ; • i.m. • ( aci v 


J,0 fjJG yjj0;,6 utrTU«.q 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT Or NEW YORK 

NORTON I. BAUM, 


X 


5^a 


Plaintiff 


-against- 

UNITED STATES OP AMERICA, 

Dofondant 


X 


CIVIL ACTION NO.i 
COMPLAINT 


1. Plaintiff is a citizen of tha United States of Anerica, 
residing at R.D. #1, Box 26h, Monticello, Sullivan County, New' 
York; this action is to recover surplus moneys arising after 
sale of seised property in accordance with the provisions of 
SEC. 6335 of the Internal Revenue Code of 1954, as amended, 
and jurisdiction is conferred upon this Court under the provisions 

of SEC. 7426 (a) (2) of the Internal Revonue Code of 1954, as 
amondod. 


2. The surplus moneys reforred to herein were created 

by virtue of a sale of real property owned by J. w. Construction 
Corp., R.D. 42, Route 6, Port Jervis, Orange County, New York, 
by the United ctatos Treasury Department Internal Revenue Service 
for unpaid taxes, pursuant to tho provisions of SEC. 6335 of 
tho Internal Revenue Code of 1954, as amended, which section 
regulates the sale of soi 2 ed property. 

3. The sale of seized property was conducted via sealed 
bid ealo on March 17, 1972, and upon information and belief, 
the real property was purchased by a party by tho name of 
Wilkins at a price of $31,000.00, which sale wao thereafter 
completed by delivery of a doed to the said Wilkins. 

4. Prior to the aforesaid sealed bid sale, on July 26, 
1971, a judgment was entered against J. W. Construction Corp. 
and Jack Waschitz in favor of Mid-Hudson Painting and Decorating 
Co. in tho aura of $7,8S8.38, in tho Supremo Court of the State of 







New York for the County of Orange. 

5. By Virtu, of execution dated Augu.t 30, mi, . ' 
delivered to the Sheriff of Orange County, stet. of New Yo rk, 
the int.re.te of J. w. Con.truction Corp. end deck ...chit,, 
in the nm preni.ee .old under the .fore.eid ...led btd .. u , 

wee .old et public euction by the Orange county Sheriff on 

Merch 7, 1973. 

6. At the eforeeeld public Auction held by the orange • 
County Sheriff on March 7, 1972, pleintiff duly bid, hie 
bid won duly Accepted, end the sheriff of Orange County 
thereafter duly delivered e Sheriff. Deed deted Hey 18, 

1»72, under which deed the pleintiff becene the owner of 
ell the ..tote, right, title end interest which on the 2<th 
dey of July, 1971, or eny tine therenfter, J. W. Construction 
Corp. end deck Wa.chit. hed in eeld prenl.ee, a copy of thin 
daod la attached for all purposes. 

7. By virtue of the proper docketing of the Mid-Hudson 
feinting end Deeoreting Co, judgment. ie.uenc. of execution, 
the provision, of Six. «323 of the Intem.l Revenue Cod. of . • 

1934, .. emended, ell federal tax lien., notice of which were 
filed with the orange county Clerk euboogu.nt to the entry . 
of the Mid-Hudson Painting end Decorating Co. judgment, are 
subordinate to the intercot. of the plaintiff as the ownar 
of the equity of redemption and ouch liens were properly 
extinguished by virtue of the execution and public auction sale. 

8. Representatives of the Internal Revenue Service attended 
the said public auction conducted by the Orange County Sheriff 

on March 7, 1972. 

9. Plaintiff le ontitlad to all surplus moneys remaining 
after satisfaction of . Federal tax lien for unpaid taxes ststed 
in a notice of levy dated March 7, 1972 identified .. Tax Form Mo. 










941. period ended 9/30/70, date of ssssTsUent 12/11/70. Identifyln, 
number 14-1460050, unpaid balance of assessment S3,721.79, statutory 
Additions $101.84 FTP, $373.40 Interest, a total of $4,277.11. The 
notice of this Hen was filed 1„ the Oranqo County Clerk's office- ’ 
on June 3, 1971, file number 4049, collector's serial number 14691. 

10. This action has boor, coranoncod within tho time limitation 
set forth in src. 6532 (c) (1) of the Internal never:uo Codo of 

1934 4 as amended. 

4 

11. liy letter of May 25, 1972, containing an appropriate 
affidavit, addressed to Donald Hartley, District Director of 
Internal Kovcnue e*rvice. Post Office Lex 469, Albany. New York, 
attention, Special Procedures Section, which letter was properly 
received, doinand was duly nade that surplus moneys be immediately 
turned over to the plaintiff, but such demand has been refused. 

12. Plaintiff haw contacted numerous representatives of 
the Internal Hevonuo Service in order to determine the exact 
amount of surplus r.onios available, but none- of tho representatives- 
of tho Internal lovenun n)rvico uava indicated a willingness to 
grant such information and have generally been socrativo about 

tno entire procedure heir.* followud, oxcept that a representative 
of tne Internal ievenue Service did indicate that cho entire matter ' 
nad been forward-: d to t e Hokional Counsel in the City of hew 
i'orn, State of how l/oru, fox processing. 

13. 'ilio said application for 

surplus proceeds was 

r.tado under the previsions of hKC. e342 (t ) of the Internal Kovenue 
Codo of 1954, as ai-undoil. 

•hi/-HI.K)HU, plaintiff der.ancb.-. judgment against tho United 

ntatea of Americ.i in .in a noun t »igual to all or any part of tho 

amount of surplus proceeds of tho Mealed bid Sal* conducted on 

• • 

March 17, 1J72, tog>t;»ar with intoriut at tie rate of six (6%) per 
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cont per annuir: coriioutocT fr/in tih-a , . . 

/ tVa utttj ot plaintiff•« application 


tor ourpluii n<onio.*, ,*>nd .^ost.p. 

/ 

r.;at.?H: /uou-,t to, 197/ 

/ 

/ 


/ 


/ 

/ 


/ 


/ 


^ fifty, , 

rir.uv' >r c:rr ;n:ViT feftiif.7 

'•ttomayo for Plaintiff, 
'-firton I. ,'iaunj, partner 
ot f ic« <; p. o. Addrens 

!■> .'iart ilton venue 

.'onti cello, i;<jw York 12701 

r >U 704-5641 
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SHERIFF'S DEEIT 

f 

THIS INDENTURE, made the /,?** day of^ay^Q??^ 784 

• * 

between WILBUR K. SHERWOOD, as Sheriff of the County of Orange, in 
Ihr FUitt* of New Y«»rl«, lowing It hi principal office at No. AO Erie 
Street, in the Village of Goshen, Orange County, New York, party 
of the first part, and MORTON I. BAUM, 15 Hamilton Avenue, Village 
of Monticello, Sullivan County, New York, party of the second part;. 

WHEREAS, a certain execution was issued out of the County 

• • 

Court, Orange County, on the 30th day of August, 1971, on a judgment 
entered in the County Court, Orange County, in an action between 
Mid-Hudson Pointing & Decorating Co., Plaintiff, and J. W. Construction 
Corp., and Jack Waschitz, Defendants, on the 26th day of July, 1971, 
in favor of the Mid-Hudson Painting & Decorating Co., Judgment 
Creditor, and against J. W. Construction Corp., and Jack Waschitz, 
Judgment Debtors, for the sum of $7,858.38, as appears by the 
judgment roll filed in the office of the Clerk of the County of 
Orange, which said judgment was docketed in said Clerk's office 
on the 26th day of July, 1971; and 

ft « • 

WHEREAS, said execution was directed and delivered to the’ 
Sheriff of Orange County commanding him to satisfy said judgment 
out of the real property, among other property of the Judgment 
Debtors, J. W. Construction Corp., and Jack Waschitz; and 

WHEREAS, under the terms of the execution, the interest of 
the said Judgment Debtors, J. W. Construction Corp., and Jack Waschitz, 
in thepremiser hereinafter conveyed and described, was subject to the ' 
lien of said judgment when the execution was so delivered; and 






t 


WHEREAS, the said Sheriff, by virtue of and in obedience to 
the command of said execution, duly sold at public auction on the ' 
7th day of March, 1972, all the estate, right, title and interest 
which on the 26th day of July, 1971, or any time thereafter, the ‘ 
said Judgment Debtors, J. W. Construction Corp., and Jack Waschitz, 

| had of, in, and to said premises, having held the sale at the County 

, Court House, Main Street, in the Village of Goshen, in said County . 

of Orange, and having first given public notice of the time and 
place of such sale by advertising, serving, and posting the same 
according to law, at which sale the said premises were struck off 
to Morton I. Baum, party of the second part, for the sum of 
Five Dollars ($5.00), being the next highest bidder after the 
highest bidder withdrew his bid, and that being the highest sum 
so bidden for the same. 

WHEREUPON, the Sheriff of Orange County, after receiving 
from the said purchaser the said sum of money so bidden as aforesaid, 
gave to the said Morton I. Baum the proofs of publication, service, 
and posting of the notice of said sale as directed by the law be 
given. ' ' * * 

NOW THIS INDENTURE WITNESSETH, that the said party of the 

first part, by virtue of the said execution, and in pursuance of the 

act in such case made and provided, and in consideration of the sum 

cf money so bidden as aforesaid, to him duly paid, has sold and by 

these presents does grant and convey unto the said party of the second 

part, his successors and assigns forever, all the estate, right, title 

and interest which the said Defendants, J. W. Construction Corp., and 

• • 

Jack Waschitz, had on the ?6th day of July, 1971, or any time • 
afterward, of, in, and to: 
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_ ‘ * - -—.j.n ...<«CT -A . ArC:, 1't, A" uAjMtfr ’.Viv^tCxw ?!»•. (*&%>' 

Town of Greenville, County of Orange and ;<tate of New York 
being more particularly described as follows: * 

BEGINNING at the intersection of the center line of New *. 
York State Highway Route 6 and the center line of Monahan Road 
and running thence southwesterly along the center line of * 
Monahan Road a distance of 519 feet to a corner; thence along 
lands of Jennings as marked by a stone wall South 38 degrees 
and 14 minutes East a distance of 338.4 feet to a standing stone; 
thence along lands of Weinstock as marked by a wire fence and 
Stone wall North 48 degrees and 17 minutes East a distance of 
4db.9 feet to a standing stone; thence still along lands of 
weinstock as marked by a stone wall South 38 degrees and Q6 • 
minutes East a distance of 195 feet to a standing stone; thence 

t tXl l f, 8 lands o£ Weinstock as partly marked by a stone wall 
North 44 degrees and 20 minutes East a distance of 453.7 feet to 
an 8 inch pm oak; thence still along lands of Weinstock North 
56 degrees and 15 minutes West a distance of 463.2 feet to a 
corner in the center of New York State Highway Route 6 aforesaid; 
tnence southwesterly along the same a distance of 368 feet to 
the place of beginning. 

Containing 7.4 acres, with the foregoing description being 

Lf COr<1anC(! With 3 surve y rnade b Y F. X. Conrad, P.E., July 22 
1968 • 

“ 4 .. * 

SUBJECT, however, to the rights of the public in and to such 
portions of the public highways as are included within the fore¬ 
going description. 

BEING the same premises as the First Parcel described in 
deed from James E. Walker and William V. Walker, all of the dis¬ 
tributees of Harriet E. Walker to James E. Walker and William .V. 
Walker, dated October 16, 1966 and recorded in the Orange County 
N. Y. Clerk's Office in Book 1727 of Deeds at page 955, with the* 
description of said parcel in accordance with the above mentioned 
survey made by F. X. Conrad. 


TO HAVE AND TO HOLD the said above mentioned and conveyed 

premises unto the said party of the second part, his successors and 

assigns forever, as fully and absolutely as the said party of the 

P ar b, as Sheriff as aforesaid, can or ought to sell and 

convey the same by virtue of the said execution and the law relating 

• • 

thereto. 
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IN WITNESS WHEREOF, the said Wilbur K. Sherwood, Sheriff of 
the County of Orange, in the State of New York, has fully executed 
this deed the day and year first above written. 


/- 


A( /Vi 


Ar.JL/L 




Wilbur K. Sherwood 
Sheriff of Orange County 

STATE OF NEW YORK) 

) SF.: 

COUNTY OF ORANGE ) 

* % 

T/ ■ I •' 

On the / fP ‘■•A, day of May, 1972, before me personally, 

came WILBUR K. SHERWOOD, to me known and known to me to be the 

Sheriff of Orange County, and to me known to be the Individual 

described in and who executed the above conveyance, and he 

acknowledged to me that he executed the same, as such Sheriff. 



iiwl9Q7 et 787.. 






/ 






£ DEED 
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SHERWOOD 
•unty of Orange 


o 

I I. BAUM 
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/ r . ■ HOTIQE OF SCALED BIO SALE ANNEXED TO FOREGO ING AFF ulANj-r 

DEPARTMENT OK the TREASURY . INTERNAL 


' “ -f'- 1 : , . , '■«f*j 

MG AFFIOAVIT . 63« 


Kotlcfs Of 




d >r n g r-n* rur^ .r* n » P 

Mm SALI 


i * »*?„ \ 


*“ : r^^rj[-x*Lrr£r*- ^ ^ 

..J. w .coir ■j;(ncTi;c); corp. • . * 1 ' t ;.1 ; 

Tho proper!v will ho solrl m mil.li,.i ...*.,?■ 

«»« » f "» «u Rovwmio Co,I,. r .N ,™"l“!m, "’ •""*"* **“ «“ Fovisloi, of .action [•}** 

\ . K‘l f • 

DATE BIDS WILL BE OPENED March iv '• . EjfcT 

M “■*■'■ .»* (2 ...TIHK BIDS WILL BE OPENED.10... # 

PLACE OF SALE f.f §& 

. >• P«' 

. •; fe 


ITEM OR GROUP NO. 


description of property 


Count? y'toarrHnd n 'VLo t „r„ Pa T 1 , ° f , 3 ? nd lo<at « d ln tha T °™ <* Oreonvilli. ' i' 
follows: <W Y ° rlr ' Clnn ri0rR Particularly described ks 

Befflminc «t, the Intersection of the center line of New York State mah,.-,, ’ 

X e tjiMjri*? i "tt "“ ,J ’ -^-5t“„c:iou s^jsgr* 

23 lRnd^o^JoniifnoL^ni^movIrHd^by^o^ton^wo^l^oiitL « *° " “Tf? 

East a Ui:;t r:; .A 3 " ton< ' 011 uolfch decrees and lU minutes ' 

Frr *j£" 

Weinstock os by a distance 

property ihv nn ,v, (continued on next sheet) 

E INM EC TED. AT: J.U. Cons truction Corp, ItD 2 Rt 6, Port Jervis, N.Y. 

Submi. bids to (he Revenue offic ial named below prior <o .he of.^ni hr if ^ThidM 1 ! COncorn,B * th ®P«>Perty. 


! r M 


i 


- ? ‘i' 


' t**, 
’ <»> 

• H - • 




• — “ fw «- *"•' - if “y. w?.,t wX&tttr “dWLST&Z 


rV T OriWaSSTLi 1 ! “ M , 1,0 l,y , <*««* c*«*. »«Ebi«,'» o, lro.su,CT-S ebook or by 

"Inlornal iioveiiuo Son ieo*"" " “ " S ' =l ' ' ni °“ l ' y "' k '' Klnko tll0, 'b 9 “"d '"onoy onIok. payable lo 


1TLE OFFERED: Only the right, lillo, and interest of....J..W..Gon»trucUwX Gprp 

-- * J rMI " ,r halt • < Sc,: l(lrk “f III‘S form for redemption riehts.) 

'^ N * ; UI *^ ' | nami: anu -i vvtr.f i )P e,n -----nr»rr- - 


• S' j .*.* • JH' " ' 

f MS ' / ' -• , , C'\ , Revenue Officer 

ddrljs I Oh Ii.roni -A-. ic-’i (.on-, i uTTfiJc:V ai i: anu mii-v-T hios - 

Internal Revenue iorvicc, 1,5 Del son Ave., ttiddlotown, N.Y. 


2/17/72 


IPliONC 


31,3-1196 


form 2434-A (rev jo-6») 








• «•.!•/< v * 

► .j • . * 


DEPARTMENT OF THE TREASURY - INTERNAL REVENUE SERVICE V ’ ’ ’ 

l.'otice Of 1 

SS 5 LE 0 BSD S/ 1 LE 

Under authority contained in section am n r , i > . . * 

•ns ,oo« seized for non,, „ymo„, of del i n.or l'V« v^nT"", axo.r'/hr ^ 1 °* "" prnport > r doswi W bo low - . " 

..cc«j*. 

6335 of ,ho i,,Lo,,,ai i{< -‘'me" t^ia"!;;;!. b,,ls in ,u ' co “ ii,ncc wi,h *? 

date BIDS «IL!. BK OPENED ...March .17 .„* TIME RIDS WILL RE OPENED JO AMPM % 

PLACE OF SALE ..Internel Revenue Service IX iui, . A.M.-P.M. , . 

ITl'U . » . HM 


ITKM OH GROUP \f) 


DEgCRIPTlON OF PROPERTY 


' * CGt to cl Standi n7 am a • ii . . 1 • • 

Barkod by a Mono wall Worth bb ’decrees ^ Welnetock « s Partly 

W3. / Post to au 8 inch pi„ thence Mill ,i f *■“* a <ttsUnc» of • T '■ 

djsroos and 15 nlnutos Wont a distantS ? ? n 2 lands °P Woinetock North 56 • 

of low fork Mate Kiphwny PoMo 6 aloreafld- ffn,^' 0t t °* “ rner in «- «®Ur 
a dtatance of y ,8 f oet to the place o? beM,’,,, ' r S ° UthMostorl r <*«« the ace • i 

Containin'' 7 . 1 , aC i\-! i u n, c D «Ri»irnnf i , . > 

Seated''on^ be ‘'* ^ / ' 

traae brick residence «• »« ;, g 

ROPERTY MAY HE INSPECTED. AT: .1 W Construction Corp RD 2 St 8 . 'i 

• ubn„t hid* to the Revenue official named below prior to the oJnnin« of^hThids" roncerni "g tho property, 
total bid is Lo^nTa^ l * id if *t totals $200 or lean. If tho ,1 

anco of l,, ° hi ^ st bid - *•—- »«>•. wi..t SS;:?r •, | 

a United SiatoJposu!, ^V^OKi**» U |oKw?r,mh C n,onl^° r, - i l'. €?d u°f’ , CHShi ° r ’ S or treasurer’s check or by :'y 
“Internal Revenue Service.” ’ ° MCr ‘ ^ ft k° checks and money order?? payable to * ( 

"V- . 0 ^ .‘ M 

TuriluT -—--a---' U k ’ thls l° r,n fa redemption rights.) * r \! 

(7 J . / /? ^-■AN (J Tm. u >', / ,737--- IBA-ie -— *# 

L-'L .■' Revenue Officer 


, UH m .»,w I m cSitfi miu CAI I. Blue - 

eternal Revenue Service, l£ Doln on Av0 . ( Middletown, N.Y. 

>V.'. . 1 •• . • . • 


2/17/72 

piionf; 

_ 3 k 3-1196 

form 2434-A (rev. to 
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u. S. TREASURY DEPARTMENT 


DATE 

Mai-feh 7, 197; 


WOTDCE OF LEVY 


Pita!: l'.'lcy 

ihbrln cf Oivn'jo County 
1*0 Eric 

Coehcn, IT.Y* lC9?lj 


?vT c ,» 


ORIGINATING DISTRICT 


Albany, II. Y, 


jjou ore^ nereby notified that there it now due, 
wn6s# name appears below the sum of —— — 


owing and unpaid to the United 1 


tates of America from the taxpayer^ t 


TAX FORM 

t , NQ. 


oatt: of 

ASSESSMENT 


UNPAID 
BALANCE OF 
ASSESSMENT 


PERIOD ENDED 


STATUTORY 

ADDITIONS 


IDENTIFYING NO 


TOTAL 


9/30/70 

12/31/70 

6/30/71 


Ih-lij6rc50 


ll-l]t6P05fl 

ia-i!,6ro.^n 


• TOTAL AMOUNT DUE * 0 i, fio7 

You are further notified that demand hat been made for the amount set forth herein upon the taxpayer who hat neglected 

.* ,0 n 0 '' ° nd ,,1a, SUC *’ aMOU '' t 1* J,il1 duc - ow ' n 9< °nd unpaid from this taxpayer. Accordingly, you ore further 

notified that all properly, rights to property, moneys, credits, rind bank deposits now in your possession ond belonging to ibis' 
taxpgyer (or with respect to which you are obligated) and all sums of money or other lobligdtioni owing from you fo this tax* 
prayer or on which there- ii a l.en provided under Chapter 64, Internal Revenue Code! of 1954, are hereby levied upon and 
teixed for sal.sfaciion of the aforesaid tax, together vrilh all additions provided by law, and demand if hereby made upon you 
for he amount necessary to satisfy the liability set forth her-.,, or for tuch lesser sum as you may be Indebted to him, to be 
oppliedas o payment on Ins tax liability. Checks or money orders should be made payable to "Internal Revenue Service".' 


lie venue Officer- 


I hereby certify dhat thli levy wot served by 

. .. *• 

delivering a copy of thii notice of levy to the 
person named below. ,. ■ 


(Name and Address of Taxpayer) 


J TJ Construction Corn 
RD 2 Rfc 6 

Port Jorvir, H.Y. 12701 


PART 2 — TO BE RETAINED BY ADDRESSEE 
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*ffid*vit in opposition to motionTo DISMISS fFM-. M. JS 

UNITED STATES DISTRICT COURT SS (F,,,d Harch l#S) 

SOUTHERK DISTRICT OP NEW YORK 

MORTON 2. BAUM~ . X 


Plaintiff, 


-againat- 


UNITED STATES OP AMERICA, 


Index Vo. 72 Civ. 39M 

AFFIDAVIT in OFVOSITXVM 
TO MOTION TO DISMISS 


Defendant. 


STATE OF NSW YORK ) 


COUNTY OF SULLIVAN) 

MORTON I. BAUM, being duly sworn, says: 

1. I«lh. plaintiff In thl. action and alM a - * mI 

of tha firm of Baum and G.rat.n, laq... attorney. far th. 
plaintiff. 

2. This affidavit is mads in opposition to a Motion 

for an ordor dismissing tha complaint in its entirety for failure 
to state a claim upon which relief can be granted by notice 
of motion dated March 9, 1973, in accordance with Rule 12 (b) 
of the Federal Rules. The motion ia returnable before Hon. 

Lee F. Gagliardi, a Judge of this Court, on March 27, 1973, 
at 4:00 P.M. 

3. The motion to dismiss should be denied because the 
ceMplaint dated August 30, 1972 does state a cause of action. 

4. For purposes of a motion to dismiss, the material 
allegations of the complaint are deemed to be admitted. 

Unless it appears to a certainty that a plaintiff ia entitled 
to no relief under any state of facta which could be proved in 
support of hie claim, the complaint should not be dlRtalssed 

for insufficiency. Further, the pleading is to be liberally 

construed. 








5. Without eooMAtlng on UiT-oorrootnow or incoeroetnOM 
of tho fact, and allegations atatad in the Unltad stataa 
Attorney'a memorandum of law, unleae the facta are atated in 
the complaint being attacked, they ahould not be conaid.red 

•» they are not properly before the Court for purpoee. of thia 
motion. 

6. Plaintiffs cause of action is based upon his claim 
to surplus moneys in accordance with the provisions of Section- 
6335 and 7426 (a) (2) of the Internal Revenue Code of 1954, 

as amended. These surplus moneys came into existence after 
sale on March 17, 1972 of real property owned by J. w. 
Construction Corp. for non-payment of certain Federal taxes. 

7. Plaintiff is the owner of ell the estate, right, 
title, and interest of J. w. Construction Corp., or otherwise 
stated, the equity of redemption, as a result of his purchase 

of the property owned by J. w. Construction Corp. (same property 
as sold by Internal Revenue Service) at an Orange County 
Sheriffs sale held on March 17, 1972. A Sheriffs deed having 
been later delivered. The Sheriff, sale was conducted 
as a result of an execution issued and delivered to the Sheriff 
by Mid-Hudson Painting and Decorating Co., a judgment creditor 
of J. W. Construction Corp., whose judgment had been entered 
and docketed with the Orange County Clerk on July 26, 1971. 
Plaintiff. purchase was subject to any liens or encumbrances 
affecting the property prior to July 26, 1971, n^t extinguished 
by the Sheriff's sale in accordance with the provisions of 

Section 5236 of the Civil Practice Law and Rules of the State 
of New York. 

8. Under the provisions of Section 6337 (b) of the Code, 
plaintiff, as the holder of the equity of redemption or 
estate, right, title, and interest of J. W. Construction Corp., 



* . , . boa 

* right to redeem at any tit„nSthi5 U0 a.ys attar the 
**!•» if be chose. 

»• The issue raised by the defendant, a. to .. . 

of the property by representative, of Internal Revenue Servlos, 
i. oot relevant or material to plaintiff. .ctlon „ d . ctu . Uy ' 

ha. no effeot or bearing on the r.sult. of th. Fed.r.l tar 
«le or results of th. Sheriff. exaction ssle. Possession 
U not sn issue, we ar. dealing with surplus proofs which 
Mave taX * n the Place of the real property. 

10. Although the exact amount of surplus proceeds 

ha. not besn accurately stated, it appear, that the proceed. 

were adsguate to satisfy the fed.r.l tax lien or lisn. involved, 

thereby leaving surplus proceed, to which the plaintiff i. 
entitled. 

11. The complaint clearly st.t.s plaintiff, c.u.s of 

action and the motion to dismiss should be d.nisd in it. 
entirety. 


I. BXum' 


Sworn to before me this 
16th day of March, 1973. 


Btite °* N *w fork 
Sullivan County Clerk's No. 928 
conulssion expires March 30, 1973 
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R EPLY AF FIDAVIT OF WILLIAM R. BROWNER (Filed March ?3 1973) 69a 

Wim STATES DISTRICT COURT ' 1 

sounw DISTRICT OP RW YORK 


HORTOR I. IRON 

Plaintiff : 

-v- . gs rix *nv*nt 

72 Civ. 3932 

OR ITU) RATRS OP AMERICA, 

Defendant. . 


RATS OP Wm TORE ) 

C O Um OP HBN TORE s aa.: 

SODIUM DISTRICT OP UW TORE ) 

WILLIAM R. IRORIER, being duly sworn atatea: 

1. I aa an Aaalataat United Stataa Attorney In 
tfan office of Whitney Rorth Sa y — ur, Jr,, United States 
Attorney far the Southern Dlatrlct of Mae York, attorney for 
defsndent. I aaka this affidavit In support of the pending 
aatloa to dlaalaa the coaplaint on the ground that plaintiff 


2. I have recently b e en served with an opposition 
affidavit which, anpreasly not controverting any factual 
allagntlona, apparently aakaa a technical objection to the 
feia ef the present notion. 

3. I an in possession of and an familiar with the 
administrative file of the Internal Revenue Service relating 
tie Che enh j e et natter of this dispute. Rased on this material 
aadi my k n asi l ed g e of the facts generally, I can state that the 
fasts alleged la tha ftatsnsnt ef Pacta In the Government 1 a 
mana r sn h a aa this notion are the amterlal facts In this 
action and that, under Rula 9 (g) of tha General Rules of 


this Court, they are undisputed. 
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4 ‘ Based on th 1 aw as summarized in the 


Averment's w-or.nd.rn, t.hlch ha, „ ot be . n ch . llenge<)i 
pUlntlff lack, the requisite Interest upon .rf.leh to predi¬ 
cate standing, and accordingly the complaint cun be dl.«i..«, 


'inder cither Rule 12(b)(6) or Rules 12(b) (i.. t 
* nd 56(b), Fed. R. Civ. P. 


*- •••••' ci:snncr 

WILLIAM R. BRONNKR " -- 

Assistant United States Attorney 

to before me this 

I 

' day of Mnrch, 1973. 
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STATEMENT ANNEXED TO FOREGOING AFFIDAVIT 

«no states nsniCT oowt 
•owem niniCT or new you 

*****. 


71a 


mrai x. mom. 

Plaintiff, 

- * - 

nan* states or aic»iga, 

MdAnt. 


STATEMENT PUFMJANT 

: r o AUU 9(0 

: 72 Civ. >932 

t 


x 


to tha Ceeeral Eulaa of thla Court, Defen- 
teU Mmnta tba following neterlal f« c ta as to which 

tbovo la ao dispute. 

1. J. W. Construction Corp. ("J.W.") owed 
te4aral tuai la 1*71 and >*72 La tha aggregate amount of 
$27,043.** Including statutory additions. 

# 

2. J. W. at that tlaa owad realty and personally 
locatad la <*na«e County, Haw York. 

hld-Rudaon PalatLag and Decorat Log Co. ("Mld- 
*• * ’•dgnant llao creditor of J.W. 

**ld-lh»dioo da lira rad aa execution to the 
(fc-aaaa County Sheriff on Auguat 30, 1*71. 

S. Tha Internal Doeoeua Service (*ISS") poatad a 
MCSea of salanre at tha altna of J.w.'e real property on 
■ A M ota. s *, l*71. 

•* Tha Orem* ’’unty Sheriff ("U» Sheriff**) 
pdDAad hla netlao of aolanan over that ef IMS on October 4, 

im. 

7. The Sheriff nontasted an execution "sale" on 
N«teh 7, 1*72. 


•. At that "sale" plaintiff was tha high bidder 
ally received a Sheriff's deed la consideration 
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•f his $5.00 bl4. 

9. US CMKM • mM bis MU m March 17, 
»71, MS MU tU mm mpartj m cut ImM u MU- 
•rfM.*. JoSgMat M.MC1M. 

10. US IM1U a high US at S31.0U.S0 Car 
th# property. 

»«rk. Haw York 

M«reh 25, 1973. 


ate. 

mrtmn wsmsm 

MM Itatw 


J*. 


2^4% 


**1 
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UNITED STATES ^ »• 

SOUTHERN DISTRICT OP NEW YOPK 


MORTON I. BAUM, 


—X 


1973) 

U.S. MWiW- c 

IlD^onffiTTORK 



Plaintiff, 

-against- 

UNITED STATES Or AMERICA, 

Defendant. 


STIPULATION 
72 Civ. 3932 LPG 



it IS HEREBY STIPULATED that the Notice of Motion 
for an order dismissing complaint dated March 9, 1973, return 
able before Hon. Lee P. Gagllardi, Judge of this Court, on 


the 27th day of March, 
all purposes to April 
may be entered c,. this 
Dated: March 23, 1973 


1973, 4:CO P.M., be adjourned for 
10, 3 973 , 4:00 P.M., and that ar. order 
stipulation without further notice. 


HAUM fi, GERSTEN, LSQS. 
Attorneys for Plaintiff 
19 Hamilton Avenue 
Monticello, New York 12701 
914 794-5641 A 

0i ) 

> — 

MORTON~ 1T BAUM, EfiQ. 


By : 



O 


WHITNEY NORTH SEYMOUR, JR. 

United States Attorney for the 
Southern District of New York 
Attorney for Defendant 

By : U ,; — / < h 

WltLlAM~R. BR6NNER- 

Assistant United States Attorney 
Office and Post Office Address 
United States Courthouse 
Foley Square 

New York, New York 10007 
212 264-6395 


SO ORDERED^JIARCH J?/ 


, 1973 







rixirm STIPULATION (Filed Julv 24 19731 

UNITED STATES DISTRICT COUR * * *73) 

SOUTHERN DISTRICT OF NEW YOitK 


74* 


MORTON I. BAUM, 

Plaintiff, 

-agains t- 

UNITED STATES OF AMERICA, 

Defendant. 


U.S. DISTRICT COURT, 
PILED > < A~ -7 ? 

s.d. <>?•*=- 


STIPULATION OF FACTf 
FOR PURPOSES OF MOTION 
TO DISMISS AND FOR 
SUMMARY JUDGMENT AND 
FOR CROSS-MOTION FOR 
SUMMARY JUDGMENT 
Index No. 72 Civ. 39 32 


IT IS STIPULATED that the following i. an «,r..d .tat—.nt 
of facts for the purposes of a motion to dismiss and for summary 
judgment brought on by toe defendant and cross-motion for a .senary 
judgment brought on by the plaintiff. 

Thin action was brought to recover surplus monies arising 
*^ er aa ^ a b Y **. S. of seized real property cwned by J. w. 
Construction Corp., pursuant to the provision* of 26 U. S. C.A. 

(I. R. C. 1954) Sections 6335, 7425 (b) and 7426 (a) (2), for 
non-payment of certain federal taxes. 

The action was commenced by the filing of the complaint 
and issuance of the summons by the Clerk of the Court on 
September 14, 1972. Defendant, by stipulation, extended its 
time to answer or otherwise move to March 5, 1973. An answer 
has not yet been served. 


Representatives of I. R. s. posted a notice of seizure at 
the real property of J. W. Construction Corp., located on 
Route 6, R. d. #3, Town of Greenville, Orange County, New York, 
on September 9, 1971. This property was later sold by I. R. s. 
at an administrative sealed bid sale held on March 17, 1972 after 
publication of a notice of sealed bid sale dated February 17, 
1972. The property was purchased by a person named Wilkin at 
a price of $31,010.00. Defendant claimed federa fax liens, and 
will eventually account for actual amounts affect‘ng the premises 
as follows: 







PERIOD ENDING 


9/30/70 

12/31/70 

6/30/71 

9/30/71 


DATE OP 'ASSESSMENT PRINCIPAL, INTEREST 7 c 

AND PENALTIES — 


12/11/70 

5/14/71 

11/16/71 

1/28/72 


$ 4,277.11 
4,074.30 
7,394.53 
9,151.16 

WTlBS.ld 


On July 26, 1971, a judgment was entered against J. W. 
Construction Corp. and Jack Waschit* in favor of Mid-Hudson Paint¬ 
ing and Decorating Co. in the amount of $7,585.38. This judgmant 
was enterad in tha Supreme Court, 3tate of New York for the 
County of Orange and docketed in the Orange County Clerk's Offioe. 

Thereafter, Mid-Hudson issued an execution dated August 30, 
1971 on tne judgment and delivered it to the Orange County 
Sheriff. The Orange County Sheriff posted his notice of levy on 
the real property of J. W. Construction Corp. on October 4, 1371. 
Pursuant to notice of sale datad January 4, 1972, the Sheriff 
advertised for sale at public auction, on March 7, 1972, the 
same premises to be sold by I. R. s. on March 17, 1972 for the 
unpaid federal tax liens. 

Prior to the Sheriff's sale held on March 01 , 1972, the 
Orange County Sheriff posted a Notice of Sale at three places 
in the Town of Greenville and three places in tha Town of Goshen, 
all six being posted on January 18, 1972. In addition, a copy 
of tha Notice of Sale was published in the Middletown Times- 
Herald Record, a newspaper having general circulation in Orange 
County and its surrounding vicinity, in issues of January 7, 21, 
February 4,and 18 of 1972. A copy of the Notice of Sale was 
served by certified mail, return receipt requested, on State Tax 
Commission, Mid-Hudson Painting and )ecorating Co., Charles G. 

Smith Assoc., Inc., National Union Bank of Monticello, Public 
Servioe Mutual Insurance Company, Empire National Bank, Murphy 
Door Bad Co., Inc.»Industrial Commissioner of the State of New 
York, Mid-Hudson Automatic Sprinkler Co., Inc., and Hatfield Bros., 
Inc. A copy of the Notice of Sale, certified mail, return receipt 


/ 
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requested, wee not served upon X. R. s. or It. delegate, 
ever, Plaintiff contend, that actual notice of the proponed 
Sheriff. sal. WM received by authortr.d repre.ent.tive. of 
I.R.S. at leant twenty-five day. prior to the date of sale. 
Defendant admit, actual notice but doe. not recall whether or not 
notice acquired at leaat twenty-five day. p rior to 

Plaintiff bid in the property and intere.t of J.w. Conduc¬ 
tion corp. at the Orange county Sheriff, sal. held on March 7, 
1S72, and later received a Sheriff. Deed dated May 18, 1972 . 
Representative, of the X.R.s. attended the public auction held by 
the orange county Sheriff and announced that the property being 
sold at the Sheriff, .ale sublet to fed . ral ^ u#nj ^ 

prior levy by I. r. s . and sealed bid sal. to be held on March 17, 
1972, 10 day. later. The sheriff then completed the auction with 


thG P i£ lntiff being the successful bidder 

• record, maintained by the Orange county clerk indicate 


the following for the period commencing September 16, 196. and 
ending March 6, 19 72. 


James E. Walker & William 
V. Walker 

to 

J. w. Construction Corp. 
Conveys: Encumbered premises. 


Deed 

Dated: 9/16/68 
Kec'd: 9/17/68 
Liber: 1803. p. 993 


2 . 

J* W. Construction Corp. 
to 

James E. Walker & William 
V. Walker 

Secures: Encumbered premises. 


v. 

J. w. Construction Corp. 


3. 

Fallsburg Iron Works, Inc., 
et al. 

v. 

J. w. Construction Corp. 


Mortgage 
Dated: 9/16/68 
**c*d: 9/17/68 

Liber: 1519, p. 782 
Amount: $10,000.00 


Federal Tax Lien 
Amount: $8,082.76 
Filed: 4/26/71 
(Discharged) 


Notice of Pendency 
Amount: $19,829.26 
Dated: 4/21/71 
Filed: 4/29/71 
Index No.: 1306/71 





State Tax Commission 
v. 

J. W. Construction Corp. 


U. S. A. 


v. 

J. W. Construction Corp. 


Mid-Hudson Painting & 
Decorating Co. 

v. 

J. W. Construction Corp. 

Chas. G. Smith Associates, Inc 
v. 

J. W. Construction Corp. & 

Jack Waschitz 


State Tax Commission 


v. 

J. W. Construction Corp. 


U. S. a. 


v. 

J. w. Construction Corp. 


National Union Bank of 
Monticello, N. y. 


v. 
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N.Y.s. Tax Warrant & Lien 
Amount* $6,465.55 
Filed: 5/12/71 
See: Corrected Lien #4111 


Federal Tax Lien 
Collector's serial #14691 
Amount! $9,092.98 
File: 4049 
Filed: 6/3/71 


Judgment 

Amount: $7,858.38 
Entered: 7/26/71 


Judgment 

Amount: $5,292.21 
Entered: 8/3/71 


N.Y.S. Tax Warrant & Lien 
Amount: $731.88 
Entered: 8/12/71 


Federal Tax Lien 
Collector's Serial #15417 
Amount: $3,930.05 
File No.: 4120 
Filed: 8/26/71 


Judgment 

Amount: $18,297.05 
Entered: 9/16/71 


J. W. Construction Corp. & 
Jack Waschitz 
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Public Service Mutual Ins. 
Co. 


v. 

J. W. Construction Corp. 

12 . 

Murphy Door Bed Co., me. 
v. 

J * W. Construction Corp. 

13. 


Industrial Commissioner 
v. 

J. W. Construction Corp. 

14. 

Mid-Hudson Automatic Sprinkler 
Co., Inc. 


v. 

J- W. Construction Corp. 
U. S. A. 


15. 


v. 

W. Construction Corp. 


Judgment 

Amount: $2,352.89 
Entered: 10/4/71 


Judgment 

Amount: $1,664.32 
Entered: 11/15/71 


N.Y.S. Tax Warrant t Lien 
Amount: $782.70 
Piled: 12/16/71 


Judgment 

Amount: $1,937.34 
Entered: 12/29/71 


Federal Tax Lien 
Collector's Serial #16767 
Amount: $2,807.90 
File: #4229 
Filed: 12/31/71 


Hatfield Bros., Inc. 
v. 

J. W. Construction 

Industrial Commissioner 
v. 

J * Construction corp. 


16. 


17. 


Judgment 

Amount: $19,213.05 
Filed: 1/14/72 


N.Y.S. Tax Warrant & Lien 
Amount: $627.87 
Filed: 1/20/72 




u. S. A. 
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13. 


v. 

J. W. Construction Corp. 


Tri-Co Electric Corp. 
v. 

J. W. Construction Corp. 

Peter Annis, Inc. 
v. 

J. W. Construction Corp. 


Federal Tax Lien 
Collector's Serial #16752 
Amount: $16,302.71 
File #4272 
Filed: 2/18/72 


Judgment 

Amount: $24,818.90 
Filed: 2/28/72 


Judgment 

Amount: $6,209.00 
Filed: Mar. 1, 1972 


Dated: June 



1973 



BAUM & GERSTfcN, ESQS. 

By: Morton I. Baum 

vHrrmrr north SEYHorntr-a*. 
United States Attorney for the 
Southern District of New York, 
Attorney for Defendant 

p. 

William R.Bronner 


f iZi 




Asst. United States Attorney 


FABRICANT, LIPMAN, BOYLE, 6/KENNEDY, ESQS 
Attorneys for Inter^^or-M^Vants, 
Mid-Hudion Paint#v4/and Dec/Orating Co. 


awrence 


. Kennedy 








JUDGMENT (Filed April 4, 1974) 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
MORTON I. SAUh, 



\> • •H 

+ ■ l 


*^1 
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-aguinst- 

UNITED STATES OF AMERICA, 


Plaintiff, 


Defendant. 


12 Civil 3932(LPO) 

judgment 


x 


Motions by both parties bavin,; boon made to the Court for" '? 
surainary Judgment pursuant to .tula C6 of the Federal Holes of CI»tl 
J Procedure, and defendant havin,; moved the Court to dismiss thb 
complaint under Rule 12(b)(6) of toe Federal hulas of Civil Proced- V, 
ure, and the said motions havin,; come on to be heard before the '* 
Honorable Lee r. Cagliardi, United States District Judge, and the 
Court thereafter on April 2, 1,7* . having handed down its memorandum!,.? 
decision granting the motion of the defendant for summary Judgment jj 
dismissing the complaint, it i t, jjtv* 

ORDER EE , ADJUDGE A il.) DMCRKeM, t}.,.L Rufenuunt, UNITED STATES OF r J 
AMERICA, have aummary Judgment against the plaintiff, , I0 HT0H I. BATOli - 


dismissing the coxapl i Int. 


|M''-onFI! 

A 'l . YSH 


Dated: Now Yorl;, f,. y. 
April 4, 1^74 


' jf ~ Cloy# -- 


' if-l 

f 

• , 

. • 1 

f * 

i 


1 







NOTICE OF MOTION TO REARGUE 
UNITED STATES DISTRICT COURT* 
SOUTHERN DISTRICT OP NEW YORK 


MORTON I. EAUM, 


(FI led AprlI 


X 


12 , 


1974) 


81 a 


Plaintiff, 

-against- 

UNITLD STATES Or AMERICA, 

Defendant. 


X 


NOTICE OF MOTION 
TO RE-ARGUE 

7 2 Civ. 3932 LPG 


PLEASE TAKE NOTICL, that upon the annexed affidavit of 

Morton I. Baum, Eaq., aworn to tne 9th day of April, 1974, a motion 

will be made by the plaintiff before the Hon. Lee P. Gagliardi, 

a Judge of this Court at tno United States Courthouse, Foley Square, 

N. Y., N. Y., on the 23rd day of April, 1974, at 4:00 o'clock in 

the afternoon on that day, or as soon thereafter «» convenient 

to the Court, for an Order granting leavo to re -argue and for 

reconsideration of the Order of tha Court dated February 14, 1974, 

and thereafter filed in this Court on April 2, 1974, which said 

Order granted the defendant's motion for summary Judgment upon tne 

grounds that said Order did not direct that the surplus money 

remaining after payment of the defendant's claim be paid to the 

plaintiff, the person entitled thereto, by reason of hie being 

the holder of the equity of redemption, and for suen other and 

further relief as may be Juat end equitable in the premises. 

Dateds Monticello, New York 
April 9, 1974 

Youra, etc., 


To: UNITKD 8TATES ATTORNEY 

Southern District of N.Y. 
United Stetee Courthouse 
Foley Squere 
New York, u. Y. 10007 


BAUM 6 GERSTEN, tSyS. 
Attorneys for Plaintiff 
IS Hamilton Avenue 
Monticello, New York 12701 
914 794-5641 




! 


FABRICANT, LIPMAN, BOYLE t KENNEDY, KSQS. 
252 Main Straet 
Goahen, N.Y. 10924 








CTED 8TATES°DISTRICT court UM annexed T0 FOREGOING notice of 


8TATES COURT 

SOUTHERN DISTRICT OP NEW YORK 

MORTON I. BAUM, 

Plaintiff, 

~again*t- 

UNITED STATES OP AMERICA, 


MOT I ON 


AFFIDAVIT 
72 CIV. 3932 LPG 


STATE OF 24KW YORK ) 


Defendant. 


COUNTY OF SULLIVAN) 

MOrt ° n I - Bauiu ' dul y aworn, depose, and says: 

1. Ha is ona of the attorney* for the plaintiff 
in th. .boy antitlad action and «*.. thi. affidavit in auppert 

of a notion to «-.r,u. th. notion and oroa.-ootion for_ n - 

Judgment h.r.tofor. ud.. Th. d.ci.ion and ordar of Hon. L.. P . 
Sagliardi dated February 14, 1974, va. fil.d with th. Clark of 

United state. Di.trict Court, South.rn Ui.trict of u.w York, 
on April 2, 1974. 

2. This action was brought to recover surplus 

«onay. ari.ing aftar .ale by th. I. r. S . of seised real proparty 
owned by J. w. Conatruction Corp. pursuant to the provialons of 

U. S. c. A. {I. R. c. 1954) Section 6335, 7425 (L) and 7426 (a)(2), 
for non-payment of certain Federal taxes. 

3. Prior to tho sale held by the I. r. S ., th. 
plaintiff purohaaad ..id r..l proparty owned by j. w. Conatruction 
Corp., aubj.ct to all liana and .ncunbr.no., at a ..1. „ al c by 

tn. Sn.riff Of orang. County, haw York, pur.uant to an .keoution 
issued by . judgment creditor. 

4. By reason of plaintiff, purcha.in, tha r..l prop.rty 
«mod by J. w. Con.truction Corp.. and the subsequent olivary to 
him of . nod thor.to by th. Orang. County Sheriff, th. plaintiff 
b.oo tn. own.r of th. .qulty of redemption and was, , n d i., 
antltlad to any .urplua mon.ys arl.inq after application of tha 







to tne tax liens of I. R. s. 



8?a 

5. In its memorandum decision dated February 14, 

1974,tha Court recognised that tne plaintiff had standing to 
bring thia action and by implication, therefore, is entitled to 
any aurplua remaining after I. R. s. was paid. The Court made no 
expreaa determination of plaintiff's cross motion for summary 
judgment pertaining to thia surplus. 

6. In granting summary judgment ir. favor of the 
defendant, the Court held that the defendant's liens arising from 
the filing of federal tax liena against J. W. Construction 

Corp. were not extinguished by tne sale hold ! y the Orange County 
Sheriff because of the fact that the defendant never received 
written notice at least 25 days prior to tne Snoriff's sale as 
provided in Section 7425 (c) of tne Internal Revenue Code. 

7. Although the decision indicates tnat the plaintiff 
nad standing to bring the action, it die not include a 
direction that the surplus money remaining be paid to the 
plaintiff after the satisfaction of the I. R. s. liens. 

8. Plaintiff respectfully prays that the Court grant 
his motion for leave to re-argue, reconsider the decision and order 
dated February 14, 1974, determine plaintiff's cross motion for 
summary judgment, and include therein a directs that any aurplua 
money be paid to the plaintiff, and for such other and further 
relief as the Court deems juat and proper. 

Norton I. Baum --- 

Sworn to before me this 
9th day of April, 1974. 

Notary Public 

Ol.CA M. rARI.l'W 
Notary I'ublic, State of N> - w Yotk 
Sullivan Cutiniy Clerk's No. 028 
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affidavit on rrnvicr my maij. 


STATP OF :je»» YORK ) 

COUNTY OF SULLIVAN ) 

Olga M. Parlow 


being duly sworn, denoses and 


-^ _ Uliu 

Bays, that deponent is not a party to the action, is over le years 

of age and resides at * ' Montlcell °> "ox Vork 

llth April A • ?hat 

on the day of , 

within M ° ° f f ’ 0ti0n t0 Re - Ar ’ ue " ith Supporting** Af fidavit* the 

d^d^‘t" ed Att0rnBy ' 

attorneys for 

' Unlt6d State9 p2“c«nt Se Li FOlW «W* r **tfo#.atN??“JSoS? ° 1St - 01 

r abricant, Lipman, Boyle & Kennedy 
upon J 

attorneys for 

Goahen, N. Y. , 252 Main St., 

in this action at 

upon 

attorneys for 

in this action at 

the address designated by said attorneys for that purpose by deposit¬ 
ing a true copy of same enclosed in a postpaid properly addressed 
wrapper, in an official depository under the exclusive care and 

custody of the United state Post office Department within the 
State of New York. 


Af 


Sworn to before me this 


llth 


day of 


April, 


197 


Olga M. Parlow 


Notary Public 

Motnw l tm 

tkletf (, Star* ol 

MWan Coiml/ Cldli » 4/ 

CommltUou l Murtl. 3U, J 




NOTICE OF APPEAL (Filed April 
UNITED STATES DISTRICT COUR1 

district of NE-; Yorj' 


»/. 1974) 
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southern 

MORTON I. 


HAUM, 


Plaintiff, 

-againat- 

UNITED STATES OF AMERICA, 

/efendant. 

_ x 


-'lie No. 72 Civ. 3X12 lpg 

.Notice of apiv.hl 


NUilCL 1 b hereby given 
above named, hereby appeals 


c " ot Morton 1. Damn, the plaintiff 
to cue Unitea o_ates court oi 


/ippeals for the Second Circuit from the oiuor or 
bagiiardi, granting summary juugment u, f aV oi of 
and entered in this action on April y LJ 

9 

oatou; Monticeilo, New York 
April 11, 1974 


noii. ufjti r . 
the defendant 


UA.J ' f, GERSTDIJ, F.SQS. 
Attorneys for Plaintiff 
Office & p. o. Address 
IS dami1ton Avenue 
Honticelio, New Yor.< , 12701 
014) 7S4-5641 










April 18, 1971*) 


86a 


WRB;eb AFFIDAVIT OF WILLIAM R. BRONNLR (Filed 

72*3193 um> mat DISTRICT COURT 

SOUTIS1M DimiCT Or MU TOOK 


mum 1. um, 

rlalntlff, 

- V • 

I 

wns» statu or America, 

a 

Dafmdaac. 


72 Civ. 3932 


STATE O f MU TOES ) 

® • TOSS 2 as.: 

soonra district or mu you ) 

WXLUAM I. EROMMER, being duly IDO n* t dtposri 


*• 1 Assistant Halted States Attorney 

la the office of fool J . Curran, onlted States Attorney 
< - ur Son that a District of Bee York, and aa assigned tf 

<*"HlAr with the present action. I nk« this 
tfflSiilt la oppseltloo to the notion of plalntlft bsuk 
tmmiax aa that aottuo a asks reconsideration of the granr- 
•< «iy j a As ai at to the United states of AeerUa. 

•• The relevant facts Involved herein have been 


statatf hr the Ceert and need no repetition. 

3« At this polat In the litigation, there are 
thaae parties la let or eat: Kid- W e d s uit Painting and 
Daaaaetiag Co. Otf^*lhidson), Hr. laa, sad the united 
•••tea. Bach hnd erlglaally nade a notieo; the United 
Stacee, far aweary Jedpaant of dlaniaeal of Boon's 



t In his favor, and 
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H* - ”* 1- **** *®r Imv* to Uttmn« aa a party plaintiff. 
***••• th^aa partlaa entered Into a stipulation of the 
aatlra factual record. 

4. The Court'a opinion deteralnad that, vIs-j-vIf 
**■ •** Unltad States, tha United States was entitles 
to priority In the application of tha $31,010.00 receive* 
tha Internal Revenue Service administrative saalec. 
bid sale of the taxpayer'a property. This leaves tv* 

1aruae lasreaolvod: the anount of honsy, It any, to wulch 
propoaad lntarveaor Mid-Hud son la entitled, and the 
lieatlty of tha party entitled to tha surplus. If any, 
r attaining after application of tha proceeds of tha 
***•*■■ 1 lm ** Service aaxe to tha Internal Revenue 
Service and Mid-Hudson's liana. 

5. It la tha government's contention, for the 
raaeona previously stated In its nanoranda of lav, that 
flaiatlff Bene is entitled to nothing, Tha government 'e 
a rgwiu t nay be (avtltsd aa follows: 

Tha Internal Revenue Service levied upon the 
property at la eu la Saptaaher of 1972 by posting a 
notice of a el sure and brought it within the govemnent's 
exclusive control. At the time It old this there was no 
#n ** r process of any Court which would have prevented 
tha levy. The only alleged process, the execution de¬ 
livered to tha Orange County sheriff, was Insufficient to 
bring the property within the custody of the oraug. Cotsity 
Suprsas Court, since It had not been acted upon by the 
sheriff at tha ties tha Internal Revenue f, rvlt^ fci...*' 
tha property. 

- 2 - 





n*uw 


It Is the 


«'• csotantloo that the 


, halng within the govanaanf a exclusive custody, 


not haws 


an brewght within a atata court's custody 
auantion or otherwise. The sheriff 
rthln* to aall. lawn'a clala, founds 
*** ahariff, therefore lacks merit. 


*• Aa regards Hld- 


• the govemsant 


K *™**^** ^^ity of its clala as against certain of 
the tax Uana. Sana arguaa that Nld-lfadsaa was divested 
af ear lien by tha ahariff. "sal.", but the soverm-ct 


that, ainae tha atata court and its officer, the 
■tariff, nswar acquired jwr Indict loo over tha property 
(for tha reason stated la paragraph 5 above), nothing tha 
■harlff did had any legal affect, either in Biia'i favor 
m ** W^hdin'i prejudice. 

7. ta abort, wader the go v ans nait's theory. 


7. »i .hart, .d 


prspoaed Intervenes-, MU-bdaou, is assantielly entitled 
tn first appliestloo af the proceeds, tha p^verwant to 
w ■ni'idiata, only afterwards. The 
rrnaaaia * f **■ ot prope r ty are Insufficient to 
•atlnfy nil throe e la ins. Therefore, Hid-Hudson is to be 
|»14 la fall, the gevarnaant the rest on account, and Betas 


affeat aa 


Thare ■■• •• sltaraativa theory propounds, 
■vnsal, and accepted by tha Court, ibis was 
ahariff'a sale coaid in any event have bad no 
■ *he aawaraaaat's liana, sine a propar notice oi 


thnt sola was mt given to tha govensaant. This raaolvaa 
,L * °*** l*ssf«r aa tha priority bet w een tan and t he 




ONLY COPY AVAILABLE 
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La eaacuMd, but Ihvm the posit ion of Kit*- 

>■*•«■ «P*«. Tba govmit therefore still raaelns In 
tba hh , ban sass Nli'ludion't clubs for approximately 
•7,000 MTlVM, M vail as Baua's claia for an elie-eo 
Ti na la aa aaaast lass than $7,000. 

9. Aa anas was aade by counsel for chs ttovernaent 
1* •aeartiag tba rhsory daecribad la tba preceding para* 
gnpb. Ob# af tba tax Haas aas filad oa February IS, 1972, 
laaa tka 30 days bafora tba s h s c iff *s sals data of March 7, 

1072, (Opialaa, patas 3 and 4, a.l). Tba statute requires 

/ 

■atlas to tba Internal Revenue sarvlc# aaly If the llan 
tmm fi lad war# tbaa 30 days bafora tba saId.; 26 u. e .;. 
7123(b)(1), Tbarsfara, Baua would taka ftaa of thir 
l*da, aad upaa tba swbaaquaat Iatcmal Revenue Service -si., 
■••Id ba aatitlad to tba aoalaa now allocated to satisfy 
tbia llua, all ssoaxlag tba validity of the sheriff's sale. 
Tba (wwraaat is accordingly coaatrained to euppo . nlain- 
tlff** aatica far raargwMnt insofar aa it provides r'.ie 


la far tba re-evaluation of this additional datis.. 
» w* oaatlaaa to raly upaa our other theory, re- 



i, la aupport of the Court's grunt o r the 
>tioa for suassry judgaaat. 

1, it Is respectfully requested that leave 
ta asargwe ba greatad, aad upaa raargtaant, the original 
daolalaa ba adhered to: that tba govaraasat's aotLon tor 
mmmry Judgaaat of dlsals»«l ba graatad In its entirety. 

/ _ 

Suaca to bafora aa 


VULIAM I. BROIMEO 

Asslstaat Onitad States Attorney 


tbls//* day of April, 1974 
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MEMORANDUM DECISION (Filed April 2 , 1974) 

u r . ir . D state:; oistmct court 

uistrict of yo;»i; 


moatojj I. r.Au;:, 


Plaintiff, 


-against- 


UII.Tl’ED STATES OF AJ’LKICA, 


Ref ondunt. 


GAGLIARDI, D. J. 


Q 1 r • 

•t\ t ^0 .. in 

zi: m V *- 1 


72 Civ. 3932 

y 

MCriOTvA'JDUM 

d’.ctsic;; 


-If - ^ oVY y 


Plaint j.i.f For ton Rnum suon to recover from the 
defendant surplus monies arising out of the sale of property 
seized by the Internal Revenue. Service for the non-payment 
of federal taxes pursuant to 2C U.S.C. s: 0335, 7425 (b), and 
742G (a) (2) on March 17, 1972. Jurisdiction is based on Section 
7420(a)(2) of the Internal Revenue Code of 1954. Icforc the 
Court arc notions for summary judgment pursuant to Rule 50 
of the Federal Rules of Civil Procedure by both parties and 
a motion to dismiss the complaint under Rule 12(b)(6) of the 
*edcral Rules of Civil Procedure. 

The following relevant fact 3 were stipulated to by 
the parties: 

’Representatives of I.R.S. posted a notice of seizure 
at the real property of J.U. Construction Corp., located on 
Route 0, O.D. {*3, Town of Greenville, Or mge County, t.vv York, 














✓ ■ « 

on September 9, 197.1. This property was later sold by l.R.H. 
at an administrative scaled bid sale* held on /’arch 17, 1972 
after publication of a notice of. sealed bid sale dated Febru¬ 
ary IV, 1972. The property win purchased by a person nor d 
Will.in ax. a price of $31,010.00. Defendant claimed federal 
tax liens, and will eventually account for actual amounts 
affecting the premises as follows: 


'PERIOD ENDING s DATE OF ASSESSMENT PRINCIPAL, ] 

TEREST *V ;■) 
PENALTIES 

12/91/70 12/11/70 $ 4,277.11 

1 r/o?i/ 7 ? 5/14/71 4,074.30 

6/30/71 11/16/71 7 3 Q/i 53 

9/30/71 1/20/72 I'Ml.U. 

$24,097.iIII 

'On July 26, 1971, a judgment was entered against J.U. 
Construction Corp. and Jack Uaschitz in favor of Mid-Hudson 
Painting and Decorating Co. in the amount of $7,585.38. This 
judgment was entered in the Supreme Court, State of New York 

for the County of Orange and docketed in the Orange County Clerk' 
Office. 

Thereafter, Mid—Hudson issued an execution dated Auguse 
30, 1971 on the judgment and delivered it to the Orange Countv 
Sheriff. The Orange County Sheriff posted his notice of levy on 
the real l roperty of J.W. Construction Corp. on October 4, 1971. 
Pursuant to notice of sale dated January 4, 1972, the Sheriff 
advertised for sale at public auction, on March 7, 1972, the 
same premises to bo sold by I.R.S. on Marcr. 17, 1972 for the 

unpaid federal tax liens. ONLY COPY AVAILABLE 


DATE OF ASSESSMENT 


9/30/70 

12/31/70 

6/30/71 

9/30/71 


12/11/70 

5/14/71 

11/16/71 

1/28/72 
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1'nor to the Fh.-rir; ■ 

•-'lc ii. lu on /larch 17 , )•;•/•> 

the Ornncic county Sheris pome . Notice of tan at three ^ 
n >o Town of Greenville an, three place,, in the town „f couhe, 

Q " bCtn<J P08t “’ « —V “• — X„ net,,it;'on, a copy 

°‘ thc ,;otlco of sal « -i„ u... ?IW , IO ,. wm Tlnu „_ 

Herald Record, a newspaper havinj cl , .... 

„ , J 1 circulation in Jrancre 

ounty and its surrounding vicinity i n ^ 

J in ifisuos of January 7, 21 

served hy certified ,aU, return receipt roosted, on state xa, 

' ” ' ,UJ ' ,,UdSO '‘ rai ‘ ltiny ~ ‘in, Co., Charles G. ' 

- th assoc., !ne.. National Union hank of Monticcllo, Public 

" UtUal InSUranCC C "*“V- =»Piro National rank, Murphy 

York 77" InC " rn<, ” ,trlaX 0 °“ iSSl °’ 1Or the state of „o„ 

’ Mid-Hudson Automatic Sprinkler ce., me and , 

• n ' xnc > t anu Jiatfiold 

r;; 1 " 0 - ' COW " ^ - — -tified mail, return 

requested, was not served upon I.H.s. or its delegate. 

plaintirf *-* ™^ 

S sale was received b y authorised representatives of 

• S - 3t 1Oa0t twenty-five days prior to the date of sale 

Defendant admits actuai notice hut dees not recall whether or 

not notice was acquired at ieast twenty-five days prior to the sal, 

"Plaintiff bld i„ the property and interest of d.„. 

Lruction Corp. at the Oranqc County Sheriffs Sale held 

on March 7, 1972, and later recoded a Sheriffs Deed dated 

" y 1972 ' ^“"‘"tives Di «“ attended the public 








\ 
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auction hold by tho Orange County Sheriff and announced that 
the property being Bald at the Sheriff's rale vac subject to 
federal tax liens and prior levy by i.r.S. and sealed bid sale 
to be held on March 17, 1972, 10 days later. The Sheriff 

then completed tho auction [and plaintiff purchased the property 
for $5.00J. 


" The records maintained by the Orange County Cleric in¬ 
dicate [twenty various claims against. J.W. Construction Corp. 

aggregating $16G,296.P0]." 

% 

The narrow question before tho Court is whether the 

sheriff s sale on March 7, 1972 extinguished the junior federal 

tax liens on the property. 1 Section 7*125 (b) and (c) of the 

Internal Uavenue Code sets forth the fjtatutory requirements; 

"(b). . . a sale of property on vhich the United 
States has or claims a lien, . . . 


(1) shall, except as otherwise provided, 
be made subject to and without disturbing 
such .lien or title, if notice of such lien 
was filed or such title recorded in the place 
provided by law for such filing or recording 
more than 10 days before such rale and the 
Unit ed State s is not given notice of such sale 
in the manne r or c serTboc.*' In suire ocF.To'n feT (T)T 
or. . . ' -—' 


(c) Special Rules. 

(1) Notice of Sale - Notice of a sale to 
which subsection (b) applies shill bo given 


uireu icue 
Clerk’s Office 


-subsequent to the fi. 

Painting t Decorating on « 

? 2, U 0 7. j 0 on Dccer.tbo 


Mid-Hudson 
on August 2G, 1971; ?2,U07.j 
302.71 on February 10, 1972. 


July 2C„ 
r 31, 


. ^ r j . 


1971; and $1G 


- 4 - 
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(in accordance with regulations pn 
}\V tho Score i:ni.y r» v icl. ] i:> •••'.' ) 
by registered r,r e*.*rf tied noil or 
15 *-rv • ct~, • |V.«: . t\- ■ * •« 

sale, to the : or »ixs ooli -. 

Tomphasis tCnion) 


-.Cl* 11-Oil 
. •. ] i.’ i.i: , 

' j>orn«.»il.! .L 



C V * • 


The plain meaning of tho statute requires the pro¬ 
scribed notice. The Senate Report proper*... in connection 
with the passage of the Federal Tax Lien Act of 196G made 
clear that "tho bill provides a aeries of rules which are 
to bo followed." 19G6 U.S. Code Congressional and Adminis¬ 
trative News 374'9. "Since the lien of a tax assessment is 

\ 

entirely statutory, the procedure dictated by the statute 
roust be strictly followed to ensure priority against subse¬ 
quent judgment creditors. . ." United Stat es v. Ruby L oraage 
Corp. , 142 F. Supp. 701 (S.D.H.Y. 1954). See hires Sa vi ngs 

Ban k o f Bro oklyn v._Sh e man , G4 .Mine. 2d 457, 314 M.y.S. 2d 

86 (1970) (B. Meyer, J.). Muon tho defendant received actual 

notice is not dispositive of this notion. while the statute 
permits the Government in its discretion to consent to a sale 
free of its claim. Section 7425(c)(2) of tho Internal Revenue 
Code, tho appearance of tho representatives of the Internal 
Revenue Service at the Sheriffs sale and their announcement 
of the outstanding tax lions and of tho sealed bid sale scheduled 
for ten days later constitute affirmative proof that the Inter¬ 
nal Service neither waived the required notice nor consented 


_r._ 


to the sale 
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Since the ct.i!minted C.o: . 
the hotice of vaio not r.e.v; to the 

v i ci.; i the Sheri it's sale could noi. h.o/e 
n^.it ‘ n tax Jim:; on the proper r.y o; .1... 
T'.ccordinqXy / the defendant's v.ovion or 
efrantod. ^ 

So Ordered. 


U 4 J 

u a copy o 

;*rna!l 

.’’.•.•venue Sox 

■. Hj'; 

.. t h..» Coven* 

. • * • * % • • * 
. . V 4. » » 

> . iwn C'orp. 


nr 


Dated: New York, New York 

February 1-1, 1974. 


-Since defendant's notion for sunnarv j: 
it is unnecessary to decide defend:.:.:: s not 
the complaint, except insofar as to noun t' 
star .inc to briny this action. 


: .. rs erenuoi 
uis:..isr 
>. .• !* ex . * 









r -- MEMORANDUM DECISION (Filed Mav 29 I97 a) 
/ UNITED STATES DISTRICT COURT ' 

SOUTHERN DISTRICT OF NEW YORK 


"'ORTON I. BAUM, 


-against- 


Plaintiff, 


UNITED STATES OF AMERICA, 


Defondant. 


CAGLIARDI, D. J. 


72 Civ. 3^2 

w . !RA’ DUM 
!)• '’IflON 


x‘ / 


Plaintiff's notion for re 


•'rgtu ••‘r.t our.-: a ant to 


Rnle 59 Fed. R. Civ. P. is granted. Py ” or n .nr De¬ 
cision filed April 2, 1974 this court held chat the 
internal Revenue Service ("IRS") on behalf of t.ie de¬ 
fendant United States of America did not receive ade¬ 
quate notice pursuant to 26 U.S.C. 57425(b) and (c) 
of a sheriff's sale of the property of judgment dcocor 
J.W. Construction Corp. and thus, the juri r f loral 
tax lions on the property wore not i.cinen.i*. > ' v ... » 

sale. This court is requested by this notion ,o ra- 
-ornine who is entitled to the surplus of the • ro. ?. is 
-ron tlie deferral'tax sale of the property after applica¬ 
tion of the proceeds to the IRS and to reconsider the 
decision and order of April 2, 1974 . Defendant IRS joins 
in the plaintiff's notion. For the reasons set forth 
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norain, summary judgment for the defendant dismissing 
plaintiff’s complaint is granted. Familiarity with this 
court's earlier decision is assumed and tho facts v.ill 
not he repeated herein. 

When a taxpayer fails to pay the taxes assessed 
an ' uue, 26 U.S.C. S6331 authorizes the Secretary to 
collect such tax. . . by levy upon all property or rights 
to property belonging to such person or on which there is 
a lien provided in this chapter for payment of such t-’x." 
:n the present case the IRS filed four liens for unpaid 
federal taxes against J.W. Construction Corp. for various 
quarterly periods in 1970 and 1971 and on September 9, 
i971 the IRS posted notice of seizure of J.”. Construction 
Corp.'s real property located in the Touti of Greenville, 
orange County, New York. Upon service of a notice of levy 
the IRS "effects a seizure that is tantamount to a transfer 
of ownership." U nited State s v. Fittr.an, 449 p.2d 623 , 

?6 (7th Cir. 1971). "Tho levy therefore cave tnc United 
States full legal right to the 'property] levio ar.cn as 
against the claim of the petitioner receiver." Phelps v. 
Unite d States , 43 U.S.L.W. 4590, 4592 (Pay 20, 197? 
Following the service of tho notice of levy, tu-.ovor's 
interest is only nominal, and thus, the taxpayer has no 
interest upon which the sheriff can levy and sell. 

Here, as in United States v. ■>itt-'un, tho IRS 



_ o _ 




f*T 


T 




cs 


proceeded with the public notice and :>alo l.uhin the time 
limitations provided in 26 U.S.C. 5 6335. oroover, the 
concern with notification expressed in Pittman with res- 
Dect to the transfer of ownership to the IRS on the basis 
of the notice and levy does not apply to the oroperty in 
question. In attending the state execution sale and an¬ 
nouncing its pending levy and upcoming sale, the IP.S made 
it clear to potential purchasers that pursuant to its 
valid levy the IRS did not intend to relinquish construc¬ 
tive possession of the property. 1 That the IRS’ sale oc¬ 
curred after the sheriff's purported levy and sale does 
not change the result; the operative date for the IRS' 
seizure of the property is the date of the service of the 
notice of levy. See Uni ted Sta tes v. Pittman, supra; 

Mat, hank o f Norfolk, sup ra. 

Plaintiff argues that the issue heroin is one 
c lien priority only and that lie is rhe purchaser of 
the judgment creditor's interest. It is clear that under 
*.ew York law upon delivery of the judijtv? ’.r cut ’ on to 
the sheriff, intervonor Kid-JIudson, •;..a j ’ : .:.. «nt -creditor, 
had a lien on the judgment debtor's property, : id *. ere it 
not for the federal tax levy by the M, the- shori*; '? 


; - • » 


Following the statement by the r presonta ivo of the 
IRS, a bid of $5,000 by the first mortgagee sjs v.ithdrawn 
end the plaintiff Baum purchased the proDortv e or *5. 


c 
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levy upon the same property would have brouoht the Prop¬ 
erty within custodla loqls and subject to the sheriff's 
:5alo. In re Liv ingston's ratato. 231 n.Y.S.2d 897 (Surr. 
-t. Mow York Cty. 1961); In re General As signmen t for the 
"^iiflCA.t_of._C,re dlt:or3 of Mehr . 20 Misc.2d 4 81, 186 N.Y.S.2d 
976 (Cup. Ct. 1959). However, state procedures may not be 
utilised to prevent the coxlection of a federal tax by an 
IRS levy. Pur net v. Kam el, 287 U.S. 103 (1932). To hold 
tae sheriff's sale valid would violate the Supremacy Clause 
the Constitution. Fried v . ?? .Y. Lif e Insura nce Jo., 241 
504 , 505-06 (2d Cir. 1957). 

Accordingly, the sheriff's rale pursuant to the 
state execution of judgment was of to legal significance, 
and the plaintiff heroin who purchased the property has no 
interest in the surplus proceeds available from the fedora;, 
tax sale. The valid lien of the intervenor Mid-Hudson re¬ 
mains and that claim nay be pursued pursuant to 26 U.S.C. 
ffa 342. 

Defendant's motion for summary judgment ’.isriss- 
inq plaintiff's complaint is granted. 

To ordered. _ 



Dated: Hew York, Mew York 

May 27, 1975. 
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NOTICE OF APPEAL (Filed June 6. 1975) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MORTON T. BAUM, 


Plaintiff, 


-ago i n:;» - 

UNITED STATES OF AMERICA, 


0 

y 

If No. 72 Civ. 1012 ijr: 

NOTICr OF APPEAL 
'Vx-KfT No. T-i4t)4 



Defendant. 


NOTICE is hereby given that Mortor. T. Baum, the plaintiff 

above named, hereby appeals to the United Pt ifos Court 

Appeals for the Second Circuit from the order of Hop.. Lee ?. 

Goqliardi, entered in this action on May 29, 1975, wh-ch 

said order granted the defendant's motion for summary judgment 

dismissing plaintiff's complaint and failed to grant summary 

judgment to the plaintiff. 

Dated: Monti cello. New York 

June I, 1975 


BAUM a viERFTEN 


Attorneys r 

< * I I «*< ’ A >’ . 

i 5 Loin i : t.iv 
Mo >v i eel •. 
("14. 794- 


o** p lai nt i f r 

Address 
'or ue 

New York, 
f>4 1 
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A 201 Mlid.im i>l Sima hi M.iil 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


MORTON I. BAUM, 

Plaintiff-Appellant, 

- against - 

UNITED STATES OF AMERICA, 

Defendant-Appellee. 


LUTZ APPELLATE PRINTERS. INC 


Index No. 


Affidavit 0/ Service by Mad 


STATE OF \FU YORK. COUNTY OF NEW YORK „ 

/. Eugene L. St. Louis being dul\ sworn, 

depose and sav that deponent is not a party to the action, is over IS years of age and resales at 

1235 Plane Street, Union, N. J. 07C33 y , 

That on the / 5 ' zJ- dav of IV~ 7 r C~deponent served the annexed *" 


upon Lawrence X. Kennedy attornevfs) lor 

in this action, at 1 Harriman Square, Go 3 han, N.Y. 10924 


the address designated by said attorneys, for that 
purpose by depositing a true copy of same, enclosed in a postpaid properly addressed wrapper m „ 
Post Office OfTiciul Depository under the exclusive care and custody of the United States Post OUu c 
Department, witnin the State of New York. 


ri 

Sworn to before me. this *— 

day of 19 y *-- 









A 202 Affidavit of Pmnn'il Sarvtra of Papar* 


LUTZ APPF.I.I.ATF PRINTERS INC. 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


MORTON I. BAUM, 


Plaintiff-Appellant, 


against 


Index No. 


Affidavit of Personal Service 


UNITED STATES OF AMERICA, 


Defendant-Appellee. 


STATE OF \FW YORE. COUNTY OF NEW YORK 

James A. Steele . . . 

being duly su orr it 

deposes and says that deponent is not a party to the action, is over 18 years of age and resides at 

310 W. 146th St., New York, N. Y. 

That on the day of ;p > ^ 1 St. Andrews Plaza, N. Y., N. Y. 


deponent served the annexed 


Asst. U.S. Attorney for the Southern District of N. Y. 

William R. Bronner for Paul Curran, U.S. Attorney 

the Attorney in this action by delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the. herein, 


Sworn to before me, this r *— 

day of > i/Vie-v- 19 "* *> 


tin 




_. 

Print naaia baaaaUi signature 

JAMES A. STEELE 


f y r^ 


■' PODERT T. ORIN 
PKftqv PUBLIC. ’ 1 K 

. 14189 

»j u > • rO in Nrn Vorr County 
...on t« pitas Mafi-ti '- J ' 







